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E-mail Message

From:
To:

Cc:

Sent:
Received:
Subject:

Cable M?ST iEX:/0=DTl/0U=DTIHQ/CN=RECIPIENTS/CN=CABLEM1 
SPAD MPST rEX:/0=:DTI/0U^DTIHQ/CN=RECIPIENTS/CN=SPAD1.

fEX:/0=DTI/OU^DTIHQ/CN=RECiP!ENTS/CN=l 
(CCP) fEX:/0=DTI/OU=DTlHQ/CN^REC!PIENTS/CNH 
(Communicationsi fEX:/0=DTI/OU=DTiHQ/CN=REClPIENTS/CN(

Communications)
iEX:/0"DTI/OU=DTiHQ/CN=^REC!PIENTS/CN^
Davev MPST fEX:/0=DTi/OU=DTlHQ/CN=RECIPiENTS/CN^EDAVEYl. 
Chambers Sarah (CCP)
fEX:/O^DTI/OU=DTlHQ/CN=RECiPIENTS/CN=SACHAMBEl. Prisk MPST 
fEX;/O^DTI/OU=DTIHQ/CN=RECIPlENTS/CN=MPRiSKl 
15/06/2010 at 19:01 
15/06/2010 at 19:01
RE: PA monitoring: NEWSCORP'S SKY BID SNUBBED

- you may have heard  a lr e a d y  from |  ̂ but I  understand he i s  in  ths
p ro c e s s  of p re p a r in g  l i n e s  fo r  p re s s  o f f i c e .

i n c i d e n t a l l y ,  John Redwood has j u s t  bumped in t o  the SoS in  the House and
asked  vihy the  Government i s n ' t  jumping up and down over the Sky i s s u e .  SoS i s  
w o rr ie d  he w i l l  continue  to  be questioned  on i t ,  both in f o r m a l ly  l i k e  t h i s ,  but 
a l s o  f o r m a l ly  through PQs. I  have informed him th a t  th e re  w i l l  be a note fo r  
t o n i g h t ' s  box on the next s te p s  in  t h i s  c a se .  As I  mentioned to you on the phone, 
he w i l l  be keen to  understand  a b i t  of background to  the v e ry  b r i e f  chat he had 
w ith  James Murdoch e a r l i e r .  P le a se  could  you check your note answers the 
f o l lo w in g  q u e s t i o n s . . .

What has Sky done so f a r ?  What does t h i s  mean in  p r a c t i c e ?
WThat w i l l  happen next?  What i s  the t im e l in e  of e v en ts?
Shou ld  the Government do /say  something s p e c i f i c  about i t ?
I f  n o t ,  why not, and what l i n e  can we use in  the in t e r im ?

Thanks

P r iv a t e  S e c r e t a r y  to the". S e c r e t a r y  of S ta te  fo r  B u s in e ss ,  
In n o v a t io n  and S k i l l s

8th F lo o r  I 1 V i c t o r i a  S t r e e t  I London i SWIH GET 

T e l ;  0207 215 1 Mob;

From: SP.RD MPST 
S e n t ; 15 June 2010 17:26  
To; C a b le  MPST; 
(Com m unications) ; ~ (Communications )■
C c ; Davey MPST; ChamJoers Sarah  (CCP)
S u b j e c t :  RE; PA m o n ito r in g : NEWSCOP.P'S SKY BID SNUBBED

Were l i n e s  on NewsCorp's b id  fo r  Sky ever  d ra f te d  and p ro v id ed ?  Perhaps 
know? ■

K a t i e  Waring i s  bei.ng asked by j o u r n a l i s t s  and would l i k e  to know what the BIS  
l i n e  i s  re g a rd in g  t,he co m p etit io n  im p l i c a t io n s  of the b id ,  should  she re q u ire  i t

nle://C:\W INKT\ProfilesVNBLANE~l.tLG'IOCALS--TTemp\TRJM 'j

P49

:MP\C0NT... 05/04/2012

MOD300001423



For Distribution to CPs

Pase 2 o f 3

T h a n k s .

in n o v a t io n  & S k i l l s
P r iv a t e  S e c r e t a r y  to the  S p e c ia l  A d v ise r s  I DepartmenL fo r  B u s in e s s ,

www.bis. gov.uko i s . g s i . g o v . u k  i 0207 215

Prom;  ̂ (iMPST iMIN) On B e h a lf  Of Cab le  MPST
S e n t :  15 Ju.ne 2010 oy:17

(CCP)To: ;CCP) ;
C c :  Davey MPST; SPAD MPST; Chambers Sarah (CCP) 
S u b j e c t :  FW: PA m o n ito r in g ; NEWSCORP' S SKY BID SNUBBED

A.s d i s c u s s e d .  James Murdoch u r g e n t ly  wants to  b r i e f  the  SoS about an "urgent  
c o n f i d e n t i a l  commercial m a tte r" .

They would l i k e  to  have the  c a l l  as soon as p o s s ib le  t h i s  morning- i d e a l l y  b e fo re  
C a b in et  a t  9 .4 5 .

As the  SoS i s  new to  t h i s  a rea  i t  would be h e lp f u l  to  have background fo r  him on 
the  co m p e t it io n  r u le s  in  t h i s  area  and p as t  c o n ta c t  w ith  Murdoch, a lo n g s id e  any 
l i n e s  you t h in k  i t  would be h e lp f u l  fo r  him to have on the below is s u e  th a t  the  
c a l l  may be about.

Can you send something by 1 0 .3 0 , p le a s e ,  and w e ' l l  a rran g e  the  c a l l  fo r  a f t e r  
C a b in e t .

Happy to  d i s c u s s ,  •

P r i v a t e  S e c r e t a r y  to  V in ce  Cab le  1 0207 215'-

Department fo r  B u s in e s s ,  In n o v a t io n  & S k i l l s  - In v e s t in g  in  our fu tu re

(Communications)From; |__________________________ ^
S e n t :  15 June 2010 08:00  .
To: COMMS - P re s s  O f f i c e  M o n ito r in g ; COMMS -  P re ss  O f f i c e  O p e ra t io n a l  
S u b j e c t ;  PA m o n ito r in g ; NEWSCORP'S SKY BID SNUBBED

BSkyB s a id  today  th a t  i t  had reb u ffe d  an i n i t i a l  attempt by Rupert Murdoch's News 
C o rp o ra t io n  to  take  f u l l  c o n t r o l  of the UK s a t e l l i t e  b ro a d c a s t e r .
The 7 0 0 p -a -sh a re  approach fo r  the 61% of BSkyB th a t  NewsCorp does not c u r r e n t l y  
own v a lu e s  the  FTSE 100 Index company at around £12 b i l l i o n .
BSkyB s a i d  the  p ro p o sa l  s i g n i f i c a n t l y  underva lued the  b u s in e ss  and c a l l e d  fo r  an 
o f f e r  i n  e x c e ss  of 800p a sh a re ,  in  p a r t  to compensate sh a re h o ld e rs  fo r  the w a it  
th e y  would fa ce  w h ile  r e g u la t o r y  c lsara .n ce  v;as sought.
NewsCorp's i n t e r e s t s  in c lu d e  The Times and The Sun newspapers in  the UK and the  
W all S t r e e t  Jo u rn a l  i n  Am erica .

P re ss  O f f i c e ,
Department f o r  B u s in e ss ,  In n o va t io n  and S k i l l s  (B IS ) ,  London SWIH OET 
P ; '  020 72151
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SoS Call with James Murdoch 
Tuesday 15 June

JM notified the So S  that Newscorp was proposing to acquire the remaining 
balance of shares which they do not currently own in BSkyB. He said that 
once there was an agreed deal they planned to file with the European 
Commission for regulatory approval. Currently this negotiation was still 
ongoing as Newscorp’s first offer had been rejected.

VC  thanked JM for the call.
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E-maii Message

From:

To;
Cc:

Sent:
Received:
Subject:

iFX-/0=nTI/0n=DTiHQ/CN=RECIPlEN l b./CN=

SPAD MPST rEX:/0=DTl/0U=DTlHQ/CN=REaPiENTS/CN-SPAD1, Prisk
ivir o  I I u i
MPST fEX:/0=DTl/0U^= CTl Ho'/CM= R FCIPI ENTS/CN=EDAVEYl,
(Communications') fEX:/0 =DT!/OU==DTlHQ/CN-REC!PlENTS/CN

(COMMS) fEX:/0=DTl/OU=DTiHQ/CN=^RECIPlEN I SICH^ 
Rees Andrew (CCP)
rEX:/0=DTI/QU=DTlHQ/CN:^REClP!ENTS/CN=AREES1, 
(CCP) rEX:/Q^DTI/OU=DTlHQ/CN=RECIPIENTS/CN4~

' ■ t 'I - _______________I 1— ^  I ^  I r— k i - r r
-----------------------------------------------------------------  ^ ChambMl
Sarah (CCP) [EX:/0=DTI/QU=DT1HQ/CN=REC1P1ENTS/CN=SACHAMBEI.

[EX:/Q=DTi/QU=DTlHQ/CN=RECiPIENTS/CN=

(Communications)
rEX:/0=^DTl/OU=DTlHQ/CN=REClPlENTS/CN^
15/06/201 Oat 19:42
15/06/2010 at 19:42
News International and BSkyB

fEX70=DTl/OU=DTlHQ/CN=REClP!EN I S/CN=
(Communications) [EX.70=DTl/OU=DTlHQ/CN= REC!PlENTS/CN=

(Communications)

Cab le  MPST ,

1. We spoke. You have asked fo r  a v e ry  b r i e f  and q u ic k  summary, in c lu d in g  l i n e s  
to  ta k e  f o r  the SofS in  p re p a r a t io n  for, h i s  a tten d ance  a t  a News In te r n a u io n a l .  
e v en t ,  ""which a ls o  rounded up h i s  t e le c o n  w ith  James Murdoch t h i s  morning.

Ldnes to  Take:

* Ownership of a company i s  p r i m a r i l y  a m atter  fo r  the  company i t s e l f  and iu s  
s h a r e h o ld e r s

* I t  i s  f o r  the C o m p etit io n  a u t h o r i t i e s  to i n v e s t i g a t e  whether the t r a n s a c u io n  
r a i s e s  any co m p etit io n  i s s u e s

* I t  would be prem ature fo r  the Government to  comment on any p o t e n t ia l  use  
i n t e r v e n t i o n  powers under th e  E n t e r p r i s e  A ct u n t i l  we have more l a c t s  su rro u n d in g  
th e  a c q u i s i t i o n

P re s s  O f f i c e  i s  u s in g  the fo l lo w in g  g e n era l  l i n e  f o r  media e n q u i r ie s :

Pi Department fo r  B u s in e s s  Spokesperson sa id -  .

" In  the  f i r s t  in s t a n c e  i t  i s  a lw ays fo r  the independent co m p etit io n  a u t h o r i t i e s .  
However, the  S e c r e t a r y  of S t a t e  does a ls o  have the power to in te rv e n e  in  m ergers  
i f  he f e e l s  th a t  th e re  i s  a p u b l i c  i n t e r e s t  i s s u e  a t  s ta k e ,  i t ^ i s  premaLure uo 
s p e c u la t e  about t h i s  case  as  the  p a r t i e s  have not even agreed lo the  
a c q u i s i t i o n . "  _

what do you mean by indepenoent?  . _ ,
" In  t h i s  ca se  i t  would ,be the  European Commission, due to  the la rg e  s i z e  oj. une
a c a u i s i t i o n ." .
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Background

The SofS took a phone c a l l  from James Murdoch t h i s  morning who gave an update to  
the  media s t o r i e s .  News I n t e r n a t i o n a l  have o f fe re d  to  a cq u ire  the  rem aining  
sh a re s  in  BSkyB th at  i t  does not a l r e a d y  own - i t  c u r r e n t ly  has 39.1% of the  
sh a re h o ld in g .  James Murdoch t o l d  the SofS th a t  the o f f e r  was r e je c t e d  on the  
grounds th a t  the Board f e l t  i t  d id  not re p re se n t  the t ru e  v a lu e  of the company. 
However, the two companies had agreed to e n te r  in to  f u r t h e r  t a l k s .  He added th a t  
the  Takeover Panel had been inform ed th a t  the two companies had entered in t o  
f u r t h e r  n e g o t ia t io n s  and t h a t  any f u r t h e r  announcements would be in  in  accordance  
w ith  the r u l e s  of the Takeover Code. James Murdoch then sa id  th a t  should the  two 
Boards come to  an agreement, a f i l i n g  to th e  European Commission would be made 
fo r  r e g u la t o r y  c le a ra n c e .  He gave no s p e c i f i c  t im e ta b le  as to when any f u r t h e r  
announcements would be m.ade and they  are  not as yet under any r e g u la to ry  
commitment to  conclude any n e g o t ia t io n s  - the Takeover Panel can is s u e  "put up o r  
shut up" n o t ic e s  which in c lu d e s  a s p e c i f i c  t im e ta b le  however these  are u s u a l ly  
r e l a t e d  to  h o s t i l e  tak eo ver  b id s .

I f  a d e a l  i s  reached, the a c q u i s i t i o n  w i l l  need r e g u la t o r y  c le a ra n c e  by the  
r e l e v a n t ■co m p etit io n  a u t h o r i t y .  Due to  the s i z e  of the  companies in v o lve d ,  
j u r i s d i c t i o n  w i l l  f a l l  to  the  European Commission fo r  i t  to in v e s t ig a t e  the  
merger under the European Community Merger R e g u la t io n s  which w i l l  co n s id e r  the  
a c q u i s i t i o n s  impact on co m .p st it io n . The EC re q u i re s  mergers to  be pre n o t i f i e d  
and i t  w i l l  make i t s  p r e l im in a r y  d e c i s io n  w it h in  30 days of a f i l i n g .

The SofS  does have powers under the E n t e r p r i s e  Act 2002, to in te rv e n e  in  mergers  
th a t  r a i s e  a s p e c i f i e d  p u b l i c  i n t e r e s t  c o n s id e ra t io n  - in  t h i s  case  the p l u r a l i t y  
of media ownership . The power can a ls o  be used where the  EC has j u r i s d i c t i o n  over  
the  c a s e .  However, much more in fo rm a t io n  would be r e q u ire d  on the  d e t a i l  o f  the  
a c q u i s i t i o n .  Lawyers r e p re s e n t in g  BSkyB c a l l e d  CCP o f f i c i a l s  s h o r t ly  a f t e r  the  
SofS t e le c o n  t h i s  morning and o f fe re d  to submit g r e a te r  d e t a i l  in  due co u rse .  
Should  the  SofS b e l ie v e  th a t  t h i s  case  d id  r a i s e  concerns w arran t in g  an 
in t e r v e n t io n ,  th at  co u ld  o n ly  be done so once the merger had been n o t i f i e d  to  the  
EC, and h i s  a b i l i t y  to in te r v e n e  would cease once the EC had announced i t s  f i n a l  
d e c i s i o n .  An in t e r v e n t io n  would t r ig g e r - a n  i n s t r u c t i o n  to Ofcom fo r  i t  to p ro v id e  
the  SofS  a rep o rt  on the media p l u r a l i t y  a sp e c ts  r a i s e d  by the merger based on 
th a t  and a.ny other in fo rm a t io n ,  the SofS would make a d e c is io n  (to c l e a r  the  
m erger, c l e a r  su b je c t  to c o n d it io n s  or r e f e r  the merger to the CC fo r  f u r t h e r  
i n v e s t i g a t i o n  of the p u b l i c  i n t e r e s t  i s s u e ) .  Ofcom's in v e s t ig a t io n  would run in  
p a r a l l e l  to the  E C 's  co m p etit io n  i n v e s t ig a t io n .

The power to in te rv en e  in  media mergers has o n ly  been used once - in  the case  of  
B S k y B 's  a c q u i s i t io n  o f  a 17.9% sh areh o ld in g  in  ITV p i c  in  2006 vfhich a f t e r  a CC 
r e p o r t  and two app ea ls ,  Sky have now d iv e s te d  more than  h a l f  of that  a c q u i s i t i o n .

C o m p etit io n  Law and Merge
( b i s . g s i . gov. uk

Department fo r  B u s in e ss ,  in n o v at io n  and S k i l l j  
T: 0207 215

The Departm.ent fo r  B u s in e s s ,  In n o v a t io n  and S k i l l s  (BIS) i s  b u i ld in g  a dynamic 
and c o m p e t it iv e  UK economy by c r e a t in g  the c o n d it io n s  fo r  business- s u c c e s s ;  
prom oting e n t e r p r is e  and s c ie n c e ;  and g iv in g  everyone t.he s k i l l s  and 
o p p o r t u n i t ie s  to succeed. To a ch iev e  t h i s  we w i l l  f o s t e r  world c l a s s  u n i v e r s i t i e s  
and promote an open and g lo b a l  economy.
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BSkvB S h are s A cq u isitio n  

Lines to  T ake ( if  a sk e d ):

» O w n ersh ip  o f a co m p a n y is prim arily a m a tte r  fo r  th e  com pan y 
itse lf and its sh a re h o ld e rs

» It is fo r th e  C om p etition  a u th o ritie s  to  in v e stig a te  w h e th e r  the 
tra n sa ctio n  ra is e s  a n y  co m p etitio n  issu e s

e It w ould  be p re m a tu re  fo r th e  G o vern m en t to  co m m en t on any 
poten tial u se  o f its  in terven tio n  p o w e rs  u n d er th e  E nterprise A ct 
until w e  h a v e  m o re  fa c ts  su rro u n d in g  th e  acq u isitio n

B ackground
C urren t S itua tion

• James M urdoch exp la ined to  you th a t News In te rn a tio n a l has offered to  
acquire  th e  rem a in ing  shares in BSkyB th a t i t  does not a lready own - it 
cu rre n tly  has 3 9 .1 %  o f the  shareho ld ing .

• He reported  th a t the  o ffe r has been re jected  on the  grounds th a t the  
Board fe lt it did no t rep resen t the  tru e  va lue  o f th e  com pany, but the  tw o  
com panies have en te red  in to  fu r th e r  ta lks .

• The T akeove r Panel had been in fo rm ed th a t the  tw o  com panies have 
entered in to  fu r th e r  nego tia tions . A ny fu r th e r  announcem ents would be in 
accordance w ith  the  rules o f the  T akeove r Code.

W hat Next?
• Should th e  tw o  Boards come to  an a g reem en t, a filin g  to  the  European  

Com m ission w ou ld  be m ade fo r  re g u la to ry  c learance. Due to  the  size of 
the  com panies invo lved , ju r is d ic tio n  w ill fa ll to  th e  European Com m ission  
fo r it  to  in ve s tig a te  the  m erge r unde r the  European C om m un ity  M erger 
Regulations w hich w ill consider the  acqu is ition 's  im pac t on com pe tition .
The EC requ ires m erge rs  to  be pre no tified  and it w ill m ake its  p re lim ina ry  
decision w ith in  30 days o f a f ilin g . ' '

» He gave no spec ific  tim e ta b le  as to  when any fu r th e r  announcem ents
would be m ade and th e y  are not as ye t u n d e r any regu la to ry  co m m itm e n t 
to  conclude any nego tia tions  (The T akeove r Panel can issue "p u t up or 
shu t up" notices w hich includes a spec ific  tim e ta b le  how ever these are 
usua lly  re la ted to  hostile  ta ke o ve r b ids).

Should you in te rvene?
• You have powers under the  Enterprise  A ct 2002  to  in te rvene  in m ergers  

th a t raise a specified pub lic  in te re s t cons ide ra tion  - in th is  case the  
p lu ra lity  o f m edia ow nersh ip .

• The pow er can be used even w here the  EC has ju r isd ic tio n  over the  case. 
However, m uch m ore  in fo rm a tion  w ould  be requ ired  on the  deta il o f the  
acqu is ition  before a decision to  in te rvene  could be m ade, and you are on ly  
able to  in te rve n e  a fte r  the  m erge r had been no tified  to the  EC (which  
w o n 't be u n til the  tw o  Boards have com e to  an ag reem en t).

e T h e refo re , reco m m en d a tio n  is not to  in te rv e n e  a t th is s ta g e , or at 
le a st until m ore is kn ow n  and until th e  m e rg e r  has been  notified  to  
th e  EC.

(In c id e n ta iiy , the  pow er to  in te rvene  in m edia  m ergers  has on ly been used once - 
in the  case o f BSkyB's acqu is ition  o f a 1 7 .9 %  sha reho ld ing  in ITV pic in 2005  
which a fte r a C om pe tition  C om m ission re p o rt and tw o  appeals, Sky have now  
divested m ore than  h a lf o f th a t a cqu is ition .)
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E-mai! Message

From:
To:

Cc:

Sent:
Received:
Subject:

Cable MPSTfEX:/0=DTI/OU^DTjHQ/CN=RECIPIENTS/CN^CABLEM]
'CCPl

lbX:/U=DTi/OTJ=DTiHQ/CN=RECIP!ENTS/CN=~ Chambers
Sarah fCCP'i [EX:/0=DTI/OU^DTIHQ/CN^REClPIENTS/CN=SACHAMBE] 
Davev MPST fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=EDA\/EYl. 
SPAD MPST fEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=SPAD1. Hendon 
David (IE) fEX:/0"DTi/OU:=DTrHQ/CN=REC!PIENTS/CN=:DHENDON]. Clark 
Rachel flE) [EX:/0=DTl/OU^DTiHQ/CN=RECiPIENTS/CN=RECLARKl Rees  

DTI/OU=DT!HQ/CN"REC!PIENTS/CN=AREESi.Andrew (CCP^ fEX:/0^ 
l(CCP)

[EX.70=DTI/OU=DT!HQ/CN^REClPiENTS/CN=
(LEGAL B) fEX:/0=DTi/OU=DTiHQ/CN=RECiPIENTS/CN=

1COMMS)
fEX:/0=DTl/OU=DTiHQ/CN=RECIPIENTS/CN=OCAMPBELl 
21/06/2010 at 16:17
21/06/2010 at 16:17 .
RE: James Murdoch Meeting

Thanks 1 w i l l  l e t  you know when we s e t  t h i s  up.

R a ch e l  -  I ' v e  been t o ld  by James Murdoch's a s s i s t a n t  th a t  he w i l l  e x c l u s i v e l y  
want to  t a l k  about the  broad er  i s s u e s  such as broadband p o l i c y ,  not the sh a re s  
a c q u i s i t i o n  s p e c i f i c a l l y ,  so I  assume w e ' l l  need your h e lp ,  and your c o l le a g u e s ,  
f o r  a m eeting b r i e f i n g .  Once a time i s  o rg an ised  I  w i l l  get a c l e a r e r  view on the  
agenda fo r  the m eeting from h i s  a s s i s t a n t .  I ' l l  keep you p o sted .

Thanks

P r iv a t e  S e c r e t a r y  to the  S e c re t a ry  of S t a t e  fo r  B u s in e ss ,
in n o v a t io n  and S k i l l s

8th F lo o r  I 1 V i c t o r i a  S t r e e t  | London J SWIH GET 

T e l :  0207 215

Erom: 
Sent :

(CCI
17 June 2010 14:31  

To: C a b le  MPST; Chambers Sarah (CCP)
Cc: Davey MPST; 
(C C P ) ;

SPAD MPST; Hendon David ( I E ) ; C la rk  R ache l ( IE )
(CCP); (LEGAL B) ;

Rees Andrew 
(COMMS)

S u b j e c t :  RE: James Murdoch Meeting

1. I t  seems rea so n a b le  to assume th a t  s in e s  the pho.ne c a l l  e a r l i e r  t h i s  week, the  
two companies .are  c l o s e r  to re a ch in g  a dea l and th a t  Jam.es Murdoch wa.nts to  
up date  the  SofS and, in  the l i g h t  of t h e i r  experience  in  t.he ITv  share  
a c q u i s i t i o n  ca se ,  would 'want an i n d i c a t io n  from the SofS as to  whether he would 
use h i s  powers of in t e r v e n t io n .

2. I t  t h e r e f o r e  would perhaps seem unreasonable  to r e f u s e  t h e i r  req u e st .  The SofS  
s h o u ld  however, be in  l i s t e n i n g  mode and I  would suggest th a t  .he should follow: 
the  l i n e s  to  ta k e  (background would remain the same) as p rov ided  in  ray e m.ail of
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Pase 2 of 2

l a t e  Tuesday e v e n in g , i t  m ig h t h e lp  i f  a CCy o f f i c i a l  c o u ld  a ls o  s i t  in .

C o m p e t it io n  Law and M erge rs  |D e p a rtm e n t f o r  B u s in e s s , In n o v a t io n  and S k i l l s  | 
1 b is .g s i .g o v .u k  | T: 0207 215

The D ep a rtm e n t f o r  B u s in e s s , In n o v a t io n  and S k i l l s  (B IS) i s  b u i ld in g  a dynam ic 
and c o m p e t i t iv e  UK econom.y by c r e a t in g  th e  c o n d it io n s  f o r  b u s in e s s  su cce ss ; 
p ro m o t in g  e n te r p r is e  and s c ie n c e ; and g iv in g  e ve ryone  th e  s k i l l s  and . 
o p p o r tu n i t ie s  t o  succeed . To ac.h ieve  t h i s  we w i l l  f o s t e r  w o r ld  c la s s  u n iv e r s i t i e s  
and p ro m o te  an open and g lo b a l economy.

BIS -  I n v e s t in g  in  o u r  fu tu r e

From: C ab le  MPST
S e n t; 17 June 2010 12 :5 2
To: Chambers S arah  (CCP); f  1 (CCP)
Cc: Davey MPST; SPAD MPST; Hendon D a v id  ( IE ) ;  C la rk  R ache l (IE ) 
S u b je c t :  James M urdoch M e e tin g

S arah , I__________I

James M u rd o c h 's  o f f i c e  has c a l le d .

A t  th e  end o f  th e  c a l l  t h i s  week James su g g e s te d  he and th e  SoS meet up a t  some 
p o in t ,  SoS v a g u e ly  a g re e d . They now w ant a s l o t  in  th e  d ia r y .

Do you see any is s u e  w i th  t h i s  i n  te rm s  o f  th e  a c q u is i t io n ?

P r iv a te  S e c re ta ry  t o  th e  S e c re ta ry  o f  S ta te  f o r  B u s in e s s , 
In n o v a t io n  and S k i l l s

8 th  F lo o r  I 1 V ic t o r ia  S t r e e t  I London | SWIH GET 

T e l:  0207 215
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Dr Vince Cable MP
Secretary of State for Business, Innovation and 
Skilis
1 Victoria Street 
London SWIH OET

date: 23 June 2010
contact: 

direa line: 

email:

Dear Vince

News Corporation bid fo r BSkyB

I wrote to you on 16 June setting out our general views on Mergers and takeovers and now a 
very specific case has arisen about which the TUC has grave concerns.

This is the News Corporation’s bid for BSkyB. Were this bid to go ahead, competition in the 
media sector in the UK would be very substantially reduced and media plurality, a 
cornerstone of a flourishing democracy, seriously damaged.

Unlike with the Kraft/Cadbury bid, the Government does have the power to intervene in the 
News Corporation bid for BSkyB. I w’ould strongly urge you to ask that scrutiny of the bid is 
repatriated from Europe and examined by,UK institutions, as is your right given the major 
impact that the bid would have on the 'media sector in the UK, to ens.ure that the public 
interest, and in particular the impact on media plurality and concentration of media 
ownership in the 'UK, are fully taken into account in assessing the bid.

I would welcome the opportunity for myself and colleagues representing workers in the  ̂
media industry to meet with you to discuss this urgent matter further. Perhaps your Oince 
could contactf ô make the appropriate arrangements?

Yours sincerely

Brendas Barber 
General Secretary
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E-mal! Message

From:
To:

Cc:

Sent;
Received:
Subject:

Cable MPST rEX:/0 =DTI/OU=DTiHQ/CN=RbCIPIENTS/CN=CABLEM]

rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN
Chambers Sarah (CCP) 
!EX:/0=PTI/OU=DTIHQ/CN:=RECiPIENTS/CN=SACHAMBEl. Rees Andrew 
iCCPI [EX:/0 =DTI/OU=DTIHQ/CN=RECiPiENTS/CN=AREESl. Davev MPS1 
[EX:/0=DTI/OU=DTIHQ/CN=RECIPiENTS/CN=EDAVEY|, SPAD MPST 
lEX:/0=DTI/OU=DTIHQ/CN=RECiPiENTS/CN=SPAD]
28/06/2010 at 13:50 
28/06/2010 at 13:50 
RE: BSkyB Note for SoS

The Sos was g r a t e f u l  f o r  y o u r  n o te  w h ich  he read  o v e r  th e  weekend. He has s a rd  
t h a t  he w ou ld  a p p re c ia te  u p d a te s  as th e  case p ro g re s s e s  and w o u ld  l i k e  t o  know i .  
th e re  a re  any r e p r e s e n ta t io n s  f o r  h im  to  in te r v e n e .  P lease  c o u ld  you keep us 
in fo rm e d ?

Thanks

I P r iv a te  S e c re ta ry  t o  th e  S e c re ta ry  o f  SLate  f o r  B u s in e s s , 
In n o v a t io n  and S k i l l s

8 th  F lo o r  I 1 V ic t o r ia  S t r e e t  

T e l;  0207 215

London | SWIH OET

From: (CCP) ",
S e n t; 25 June 2U1U l6 :4 4  ■ ■
To: C ab le  MPST '
Cc: Chambers S arah  (CCP); Rees Andrew  (CCP); Davey MPST; SPAD MPST 
S u b je c t ;  RE; BSkyB N ote  f o r  SoS ■ "

I  a t ta c h  a n o te  s u m m a ris in g  th e  scops f o r  th e  Newscorp /  BSkyB m erge r t o  g iv e  
r i s e  t o  co n ce rn s  r e le v a n t  t o  th e  p u b l ic  i n t e r e s t  c o n s id e r a t io n  r e la t i n g  to  th e  
s u f f i c ie n c y  o f  p l u r a l i t y  o f  p e rs o n s  w ith  c o n t r o l  o f  m.edia e n te r p r is e s .  T h is  
in c lu d e s  in fo r m a t io n  on th e  p ro c e s s  and t im e ta b le  as w e l l  as s u b s ta n t iv e  a d v ic e  
on w h e th e r an in t e r v e n t io n  m ig h t be a p p ro p r ia te  i n  t h i s  case . A ls o  a t ta c h e d  i s  a 
d e c is io n  t r e e  t h a t  s e ts  o u t th e  p ro c e s s  in  d ia g ra m  fo rm .

«  F i l e :  BSkyB & N e w sco rp .d o c  »  «  F i le :  ECMR case m e rge r p ro c e s s  d e c is io r  
t r e e .d o c  >>

From ; C ab le  MPST
S e n t: 25 June 2010 1 4 :2 9
To: I  ̂ I (CC?)
Cc; Chamt'ers S arah  (CCP) ; Rees Andrew  (CCP); Dam 
S u b je c t :  BSkyB N ote  f o r  SoS

:v MPST; SP.kD MPST
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P a g e  2  o f 3

You have v e ry  h e l p f u l l y  a g re e d  t o  a d a p t th e  s u b m is s io n  you  have p re p a re d  on th e  
BSkyB sh a re s  a c q u is i t io n  t o  answ er th e  f o l lo w in g ’ q u e s t io n s  fro m  th e  SoS t h i s  
a f te rn o o n :

1 . What a re  th e  s p e c i f i c  s ta g e s  th e  m e rge r w i l l  go th ro u g h  (a l i t t l e  b i t  o f  
d e t a i l  on w ha t happens a t  each s ta g e , w ha t i s  assessed  and  w h ic h  a u t h o r i t i e s  a re  
in v o lv e d  a t  each p o in t ) ?
2 . A t  w ha t p o in t  can he in te r v e n e ,  how w o u ld  he do th is /h o w  does t h i s  w ork?
3 . I n  th e p r y ,  w ha t c o m p e t i t io n  is s u e s  c o u ld  a r is e  fro m  t h i s  m erge r?  i . e .  t o  w hat 
e x te n t  m ig h t m edia  p l u r a l i t y  be com prom ised b y  t h i s  m e rg e r and why? ( I  guess f o r  
t h i s  one you m ig h t have t o  go in t o  News I n t e r n a t io n a l ’ s c o n t r o l  o f  th e  m a rk e t 
b e fo re  and a f t e r  th e  m e rg e r -  assum ing  i t  w o u ld  go ahead)

Happy t o  c h a t a g a in  i f  you  have q u e s t io n s .  '

G r a te fu l  f o r  s o m e th in g  b y  4.30pm  p le a s e .

Thanks v e r y  much

P r iv a te  S e c re ta ry  t o  th e  S e c re ta ry  o f  S ta te  f o r  B u s in e s s , 
In n o v a t io n .a n d  S k i l l s

8 th  F lo o r  1 1 V ic t o r ia  S t r e e t  1 London 

T e l :  0207 215

SWIH OET

Fr.om: ,| |(CCP)
S e n t: 18 June 2010 16 :2 0
T o : ’C a b le  MPST • ’ .
Cc: Davey MPST; W i l l e t t s  MPST; P r is k  MPST; F ra s e r  MPST; K e l l y  Ber n a d e t te  (MPST 
DG); Chambers S arah  (CCP); Rees Andrew (CCP); P ryce  V ic k y  (E P A );
(CCP); (CCP); (LEGAL B) ;

] ( B e t te r  R e g u la t io n  E x e c u t iv e ) ;  
(COMMS); SPAD MPST

(LEGAL B );
(C o m m u n ic a tio n s );

S u b je c t :  C o m p e t it io n  cases -  G u id e lin e s  f o r  M in is te r s

«  F i l e :  G u id e l in e s  d r a f f  s u b m is s io n .d o c  »  «  F i l e :  G u id e l in e s  -  l e t t e r  to  
C a b in e t C o lle a g u e s .d o c  » . «  F i l e :  G u id e lin e s  on com m enting on c o m p e t i t io n  
c a s e s .d o c  »

P S /S e c re ta ry  o f  S ta te  ■

I  a t t a c h  a s u b m is s io n  a d v is in g  th e  SofS to  w r i t e  t o  C a b in e t C o lle a g u e s  d ra w in g  
t h e i r  a t t e n t io n  t o  g u id e l in e s  g o v e rn in g  th e  way M in is t e r s  comment on l i v e  
c o m p e t i t io n  c a s e s . A d r a f t  l e t t e r ' i s  a t ta c h e d  a lo n g  w i t h  a copy  o f  th e  g u id e l in e s  
w h ic h  a re  unchanged fro m  th o s e  c i r c u la t e d  b y  M in is te r s  i n  r e c e n t  p re v io u s  y e a r s . ’
I  u n d e rs ta n d  th e  l e t t e r  s h o u ld  go t o  members o f  th e  Econom ic A f f a i r s  C om m ittee  ■ 
b u t  hap p y  to  be a d v is e d  on t h i s  b y  P r iv a te  O f f ic e .  The need f o r  M in is t e r s  t o  
a v o id  s ta te m e n ts  t h a t  m ig h t underm ine  th e  independence  o f  th e  c o m p e t i t io n  
a u t h o r i t i e s  c o n t in u e s  t o  a p p ly  i r r e s p e c t iv e  o f  any p o s s ib le  a c t io n  r e la t i n g  to  
th e  C o a l i t i o n  com m itm ent on s t re n g th e n in g  th e  scope t o  ta k e  p u b l ic  i n t e r e s t  
is s u e s  i n t o  a c c o u n t when c o n s id e r in g  ta k e o v e rs .

f i l e : / / C : \ W I N N T \ P r o f i l e s \ N B L A N E ~ l . E L G \ L O C A L S ~ l \ T e m p \ T R I M \ T E M P \ C O N T . . .  0 5 / 0 4 / 2 0 1 2
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NEWSCORP ACQUISITION OF REMAINING SHARES IN BSKYB: SCOPE
TO INTERVENE ON PUBLIC INTEREST GROUNDS

Jurisdiction/process issues
1. The parties plan to notify the transaction to the EU Commission (DG 

Competition) for consideration under the EC Merger Regulation (ECMR). In 
theory, the UK’s competition authority (the OFT) could ask DG Competition to 
refer the merger to it to deal with instead. However, there seems no reason why 
the OFT would make such a request and it is not clear DG Competition would 
agree to it even if they did. Once the transaction has been formally notified to it, 
DG Competition has an initial 25 working days to decide whether to clear the 
merger or initiate a more in depth second phase investigation.

2. The Secretary of State could issue a European Intervention Notice (EIN) under 
Section 67 of the Enterprise Act at any time if he considered the merger gave rise 
to issues relevant to a public interest consideration specified in Section 58 of that 
Act. The legislation does not define precisely by when such an intervention must 
be made in an ECMR case. In view of this, as a matter of practice, our approach 
has been to adopt a timetable for intervening equivalent to that which applies in 
domestic cases. Accordingly, if an intervention was to be made in this case, we 
would want it to issue quickly and at least before DG Competition reaches its 
decision on whether or not to go to a Phase Two competition investigation.

3. This transaction involves an enterprise involved in broadcasting and an enterprise
involved in newspapers. Any argument for a public interest intervention is likely 
to relate to a potential impact on the cross media public interest consideration 
concerned with the need to ensure there is a sufficient plurality of persons with 
control of media enterprises. ,

4. If the Secretary of State were to issue an EIN, this would mean Ofcom would 
produce a report considering the merger’s impact on plurality. On receipt of the 
report from Ofcom, the Secretary of State must decide whether to refer the merger 
to the Competition Commission for a more detailed investigation of the impact on 
media plurality. If such a reference was made, the Competition Commission 
would report to the Secretary of State within 24 weeks. He would then need to 
take final decisions on what action to take (if any) within 30 days.

5. Meanwhile DG Competition would take its own separate decision on whether to 
undertake a Phase Two competition investigation. The outcome of this does not 
affect the outcome of any public interest investigation the UK might undertake.
It is possible for DG Competition to clear the merger at Phase I on competition 
grounds and for the Secretary of State nevertheless to refer it to the Competition 
Commission on public interest grounds and subsequently take decisions to impose 
conditions on the merger or block it altogether if appropriate.

Does the proposed transaction give rise to public interest concerns?
6 . The reason the sufficiency of plurality of persons with control of media 

enterprises is a matter of public interest relates to the need to ensure people have 
access to a wide range of viewpoints and opinions and that no one person has 
unacceptable degree of control over what information people receive. In
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considering whether this transaction may significantly affect this interest, it may 
be noted that Newscorp already has a large shareholding in BskyB (39.1%), has 
directors on its board and a close relationship wdth the company. While it clearly 
is the case that the transaction would increase Newscorp’s current scope to exert 
influence over BskyB’s output, the cautious view would be that Newscorp already 
has the scope to exert influence over BskyB’s output.

7. The nature of Newscorp’s relationship with BskyB has already been considered in 
the context of this question of the sufficiency of plurality of persons with control 
of media enterprises. A  public interest intervention was made in January 2007 in 
respect of BSkyB’s acquisition of a 17.9% shareholding in ITV pic. During that 
investigation, the argument was made and largely accepted that the scope for 
Newscorp to exert influence over the content of BSkyB’s output (particularly the 
presentation of news) meant that the two enterprises should be deemed to be under 
common control for the purposes of assessing media plurality -  meaning that 
Newscorp’s various newspaper enterprises were taken into account in considering 
whether BskyB’s ownership of a large stake in ITV might reduce such plurality.

8 . In view of this, for the purposes of assessing whether an intervention may be 
appropriate in respect of Newscorp’s acquiring 100% of the shares in BskyB, it is 
necessary to consider whether any increased degree of control Newscorp might 
acquire over BSkyB’s editorial policy and output would make any substantive

■ difference to the state of the sufficiency of plurality.

9. Our initial view is that there is no reason to make a public interest intervention in 
this proposed transaction since it appears to involve no change in practice to the 
extent to which people have access to a wide range of views and opinions. 
Nevertheless, interested parties may put forv/ard a case for intervention and we 
will need to consider carefully any arguments that may be put forward on the 
matter. Accordingly, in any public statements BIS makes on the matter, it is 
important to reserve the Secretary of-State’s position and not appear to have 
already reached a conclusive decision.

10. We have spoken about the transaction with colleagues at Ofcom, DCMS and the 
OFT. Ofcom indicate that while the transaction may give Newscorp increased 
influence over BskyB’s output, they already treat Newscorp and BskyB as one 
entity for the purposes of the media ownership rules provided under the 
Communications Act 2003. DCMS officials had no points to make relevant to the 
decision on whether or not an intervention might be appropriate -  a decision that 
falls to be taken solely by the BIS Secretary of State. The OFT indicated they did 
not consider the transaction likely to raise substantive competition concerns.
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PU BLIC  iN T ER EST  INTERVENTION ON MEDIA PU BLIC IN TE R EST  GROUNDS

PROCESS
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altogether. He must have due regard to the C'C's report and'any other subrnissionsm--;'
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E -m a il M e s sa g e

From :

To;
Cc:

Sent:
R ece ived :
Sub ject:

SMTP

Page 1 of 2

[EX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=

teMTPf
]S)newsint.co.ukl

lS)hoaanlove!ls.com1,
[SMTPj ________________
[SMTP! [g)hoaanlov8ils.comT
20/07/2010 at 13:35
20/07/2010 at 13:35
RE: News Corporation/ BSkyB

Many th a n k s  f o r  th e  b r i e f i n g  n o te  w h ich  w i l l  h e lp  us p ro v id e  a d v ic e  ro  rh e  
S e c re ta r y  o f  S ta te  on th e  q u e s t io n  o f  p o s s ib le  use o f  h is  p u b l ic  i n t e r e s t   ̂
i n t e r v e n t io n  powers u n d e r th e  E n te r p r is e  A c t .  I s  th e re  any f u r t h e r  in r o r m a t io n  
you c o u ld  p r o v id e  on th e  l i k e l y  t im in g  o f  a n o t i f i c a t i o n  to  th e  EU Com m ission?

Consuir.er & C o m p e t it io n  P o l ic y  D ir e c to r a te  BIS 
020 7215

From: [m a i l t o :
S e n t: 20 J u ly  2010 1 1 :1 6  
To: I (̂CCP)
Cc: ' '

^hogan l o v e l l s . com]

S u b je c t :  News C o rp o ra t io n /  BSkyB

C o n f id e n t ia l  

D ear ^ ^

F u r th e r  t o  o u r  c o n v e rs a t io n  on 15 June, I  a t ta c h  a s h o r t  b r i e f i n g  p a p e r p r o v id in g  
b a c k g ro u n d  in fo rm .a t io n  on News' announcem ent o f  a p o s s ib le  o f f e r  to  a c q u ire  up t o  
th e  e n t i r e  is s u e d  and to  be is s u e d  sh a re  c a p i t a l  o f  Sky t h a t  i t  does n o t a lr e a d y  
own.

S h o u ld  you o r  y o u r c o lle a g u e s  have any q u e s t io ns , p le a s e  do n o t h e s i t a te  to  g e t 
i n  to u c h  w i th  me (on th e  d i r e c t  l i n e  be low ) o r

A.11 th e  b e s t

C o u n se l

Hogan L o v e l ls  I n t e r n a t io n a l  Ll l  
At l a n t i c  House 
K o lb o rn  V ia d u c t
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London ECIA 2FG

T e l:  +44 20 7296 2000 
D ir e c t ;  +44 20 ~
M o b ile :  +44 |
Fax: +44 20 7296 2001
E m a il; 0 h o a a n lo v e l ls . com
W W W .hogan love lls . com

Hogan L o v e l ls  r e fe r s  to  th e  in t e r n a t io n a l  le g a l  p r a c t ic e  c o m p r is in g  Kogan L o v e l ls  
I n t e r n a t io n a l
LLP, Hogan L o v e l ls  US LLP, Hogan L o v e l ls  W o rld w id e  Group (a Sw iss V e r e in ) , and 
t  h 6 i  r
a f f i l i a t e d  b u s in e s s e s . Hogan L o v e l ls  I n t e r n a t io n a l  LLP i s  a l im i t e d  l i a b i l i t y  
p a r tn e r s h ip
r e g is te r e d  in  E ng land  and W ales w i th  r e g is te r e d  number OC323639. R e g is te re d  
o f f i c e
and p r in c ip a l  p la c e  o f  b u s in e s s : A t la n t i c  House, H o lb o rn  V ia d u c t ,  London ECIA 
2FG.
Hogan L o v e l ls  US LLP i s  a l im i t e d  l i a b i l i t y  p a r tn e r s h ip  r e g is te r e d  in  th e  
D i s t r i c t  o f  C o lum b ia .

The w ord " p a r tn e r "  i s  used t o  r e f e r  to  a member o f  Hogan L o v e l ls  I n t e r n a t io n a l  
LLP o r  a
p a r tn e r  o f  Hogan L o v e l ls  US LLP, o r  an em ployee o r  c o n s u lta n t  w i th  e q u iv a le n t  
s ta n d in g  and q u a l i f i c a t i o n s ,  and t o  a p a r tn e r ,  member, employee o r  c o n s u lta n t  in  
any  o f
t h e i r  a f f i l i a t e d  b u s in e s s e s  who has e q u iv a le n t  s ta n d in g .  A l i s t  o f  th e  members o f

Hogan L o v e l ls  I n t e r n a t io n a l  LLP and o f  th e  non-members who a re  d e s ig n a te d  as 
p a r tn e r s ,  ; ■, ' •
and o f  t h e i r  r e s p e c t iv e  p r o fe s s io n a l  q u a l i f i c a t i o n s ,  i s  open t o  in s p e c t io n  a t  th e  
above a d d re s s .
F u r th e r  im p o r ta n t  in fo r m a t io n  abou t Hogan L o v e l ls  can be fo u n d  on 
w w w .h o g a n lo v e lls .c o m . . ’■

CONFIDENTI.ALITY. T h is  e m a il and any a ttachunen ts  a re  c o n f id e n t ia l ,  e xce p t where 
th e
e m a il s ta te s  i t  can be d is c lo s e d ,  i t  may a ls o  be p r iv i le g e d .  I f  re c e iv e d  in  
e r r o r ,  p le a s e  do
n o t  d is c lo s e  th e  c o n te n ts  t o  anyone, b u t n o t i f y  th e  sende r by r e tu r n  e m a il and 
d e le te  t h i s  '
e m a il (and any a tta c h m e n ts ) from  y o u r sys tem .

T h is  e m a il was re c e iv e d  fro m  th e  INTERNET and scanned by  th e  Government Secure 
I n t r a n e t  a n t i - v i r u s  s e rv ic e  s u p p lie d  by C a b le & W ire le ss  W orldw ide  in  p a r tn e r s h ip  
w ith . M essageLabs. (CCTM C e r t i f i c a t e  Number 2 0 0 9 /0 9 /0 0 5 2 .)  In  case o f  p ro b le m s , 
p le a s e  c a l l  y o u r o r g a n is a t io n 's  IT  Hslpdes)<;.
C om m un ica tion s  v ia  th e  GSi miay be a u to m a t ic a l ly  lo g g e d , m o n ito re d  a n d /o r  re c o rd e d  
f o r  le g a l  p u rp o se s .

p u v / ' r  ■\VvT>j>JT\Prnf;Uc\i\mT axtc^ i pt  r t u  o r  at c _ i \t

P55
1~V> T\ /T' ■TTT-'N /fB\ n  r\-K'-r A ̂  /A M A ̂ 'h

MOD300001439

http://WWW.hoganlovells.com
http://www.hoganlovells.com


For Distribution to CPs

Confidentia l Contains Business Secrets

P ossible Acquisition by News C orporation of British S ky Broadcasting Group Plc

Prelim inary Briefing by News Corporation to the Department of Business, 
Innovation and Skills and the Office of Communications
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1.3

1.4

1.5

1.6

2.

2.1

2.2

2 .3

Introduction

This briefing paper relates to the possible offer by News Corporation {"News") to acquire 
the entire issued and to be issued share capital of British Sky Broadcasting Group plc 
("Sky") that News does not already own (the “Transaction”). .

The Transaction is a concentration with a Union dimension and is therefore subject to 
mandatory notification to, and approval by, the European Commission (the “Commission”) 
under the EU Merger Regulation (“EUMR”). Pre-notification contacts are underway with 
the Commission.
The Transaction would be subject to the UK City Code on Takeovers and Mergers, it is 
therefore important for transaction planning and financeabiiity purposes that News can 
ensure, as far as possible, an efficient arid speedy review of the Transaction under 
relevant merger control rules. Recognising that the Transaction could be in the interests 
of Sky’s shareholders in the future, and that obtaining any necessary merger clearances 
would facilitate such an offer, Sky has agreed to co-operate with News in seeking those 
clearances. In this context. Sky has reviewed this preliminary briefing paper.

The purpose of this preliminary briefing paper is to provide the Department of Business, 
Innovation and Skills and Ofcom with background information on the Transaction and its 
UK context. This paper is a summary note of the key points of relevance to the 
Department's appraisal of the Transaction. The parties would be happy to provide further 
detail if helpful. '
For the reasons set out below, the parties do not consider that the Transaction raises 
grounds for the Secretary of State for Business, Innovation and Skills (“SoS”) to intervene 
in the Transaction pursuant to Part 3 , Chapter 2 of the Enterprise Act 2002 ("EA0 2 "), and 
in compliance with Article 21 EUMR;. in order to protect the plurality of the media, as 
defined in section 5 8 (2C) EA0 2 .
As you will appreciate, the matters disclosed in this briefing paper are highly sensitive. 
Therefore, the information provided should not be disclosed to third parties beyond the 
relevant case teams at the Department and Ofcom who are dealing with this matter 
without the parties’ prior written consent.

OVERViEW OF THE TRANSACTION

The Parties
News: News is a diversified global media company with operations in eight industry 
segments: filmed entertainment; television; cable network programming; direct broadcast 
satellite television; integrated marketing services; newspapers and information services; 
book publishing; and other. News has a market capitalisation of approximately US$35 
billion, had total assets as of 31 March 2010  of approximately US$55  billion .and total 
annual revenues of approximately US$30  billion for the fiscal year ended 30 June 2 0 0 9 .

The activities of News are conducted principally in the United States, Continental Europe, 
the United Kinadom, Australia, Asia and Latin America.
News is a Delaware corporation whose shares are listed on the New York and Australian 
Stock Exchanges, News has a secondary listing on the London Stock Exchange.

'a
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2.4 News owns 3 9 .1% of the shares in Sky, which entitle it to exercise 3 7 .19% of the voting 
rights in Sky. News considers that, at present, it enjoys an ability materially to influence 
the policy of Sky.

2.5 Sky is active in a number of economic sectors in the UK and Ireland. In particular, Sky 
produces and acquires TV content which it uses to create linear TV channels, including 
the Sky News HD 2 4  hour roiling news service, and provides wholesale news 
programming to the commercial public service broadcaster ("PSB") channel, five, as well 
as providing news content to a number of commercial radio stations; wholesales its TV 
channels to third party cable and iPTV operators for them to retail to their subscribers; 
retails its own and third party pay TV channels to its direct-to-home satellite subscribers 
(including both private and commercial customers), over the internet via S k y  P la y e r and 
through mobile technologies, as well as retailing certain of its channels to IP-TV 
subscribers.

2.6 Sky also broadcasts a number of its channels free to air via DTH satellite and via DTT. 
Sky distributes its own and third party audiovisual programming via the services known as 
Sky Player and Sky Anytime on an on-demand basis; produces and distributes to its DTH 
satellite subscribers a number of listings magazines (SkyMag, Sky Sports Magazine and 
Sky Movies Magazine) featuring editorial about current and future programming on the 
DTH satellite platform; via its subsidiary Amstrad, manufactures and sells set-top-boxes; 
provides retail broadband services and telephony services (only in the UK), and certain 
internet-related services to consumers; through Easynet Global Services Sky provides 
managed network and hosting services to businesses; through its advertising sales 
house, ‘Sky Media’, sells advertising and sponsorship on its own and third party channels, 
around content available on Sky Anytime and Sky Player, as well as selling advertising 
space and sponsorship online; provides interactive services on Sky’s DTH platform; and 
provides fixed odds betting services.

2.7 Sky is a UK public company whose shares are listed on the London Stock Exchange. . 
Rationale of the Transaction

2 .8  Sky has achieved significant success over the years and News believes that the business 
would continue to have a successful future .under News' outright ownership.

2 .9 News believes that increasing its shareholding in Sky is a sensible step for News at the 
present time and a good use of News' available cash resources. The Transaction would 
improve the quality of News’ earnings by expanding the geographic diversification of 
News’ earnings base, reducing the concentration on cyclical advertising revenues and 
increasing News' access to direct consumer subscription revenues.
The Transaction structure

2 .1 0  The Transaction contemplates the acquisition by News of up to 100% of Sky's shares. 
After the implementation of the Transaction, News would exercise sole control over Sky.

2.11 The Transaction would be subject to the City Code on Takeovers and Mergers and would 
be implemented by way of a public offer or court approved scheme of arrangement.
Timetable and regulatory review

2 .1 2  On 15 June 2 0 1 0 , News made an announcement pursuant to Rule 2.4 of the City Code 
on lakeovers and Mergers of a possible offer to acquire the entire issued and to be 
issued share capital of Sky that News does not already own.
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2 .13  Pursuant to a Cooperation Agreement entered into by News and Sky on 15 June 2 0 1 0 , 
Sky has agreed to co-operate with News in seeking any necessary merger clearances in 
relation to the Transaction from the relevant merger control authorities.

2 .14  For further details, please refer to the News press release dated 15 June 2010  at Annex I.

3. J urisdiction

3.1 The Transaction would be a concentration with a Union dimension which would be subject 
to mandatory notification to the Commission.
(a) News does not currently exercise decisive influence over Sky for the purposes of 

the EUMR. Based on the attendance at Sky’s last three general shareholder 
meetings, News' current 3 7 .19% of the voting rights would not allow News to 
exercise the majority of the voting rights at the next meeting.

(b) The jurisdictional thresholds under the EUMR are satisfied as;
(i) the combined worldwide turnover of News and Sky exceeded Euro 5 

billion in the most recent financial year;
(ii) ■ each of News and Sky generated turnover in the European Union

' exceeding Euro 250 million in the most recent financial year;

(iii) News and Sky did not generate more than two thirds of their Union-wide
turnover in one and the same Member State in the most recent financial 
year. .

3.2 News considers that the Commission is the most appropriate authority to review the 
Transaction in its entirety by reference to its possible effects on competition and that the 
conditions to request a referral back to the UK under Article 9 of the EUMR are not met in 
this case because the Transaction does not threaten to affect significantly competition in a 
distinct market within the UK, nor will it-affect competition in any distinct market within the 
UK that does not constitute a substantial part of the common market. News is engaging 
with the OFT in order to apprise the OFT of the Transaction and to discuss any concerns 
which the OFT might identify as to the potential impact of the Transaction on competition 
in the UK.

4. PUBLIC INTEREST CONSIDERATIONS

Legal framework for plurality assessment

4.1 The Transaction does not raise grounds to justify the SoS intervening on public interest 
' grounds pursuant to Part 3 , Chapter 2 EA02 to protect the plurality of the media.

4 .2  It is submitted that the Transaction will not give rise to any public interest concerns such 
as to justify an intervention because;
(a) the Transaction does not fall under any scenarios contemplated by the SoS’ policy 

on intervention in media public interest cases;
(b) , there will be no material effect on the range or quality of plurality of news media

available to any relevant audience;
(c) even if the SoS were to consider that there would be a reduction in plurality as a

■ result of the acquisition of de ju re  control following the Transaction, there will be a
sufficient number and diversity of sources of news to protect plurality; and

(d) the regulatory framework contains further safeguards of plurality.

Hooan Lovells
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Absence of plurality concerns

Submission 1; The Transaction does not faii under any scenarios 
contemplated by the SoS ’ policy In media public interest cases

4 .3  The SoS has published guidance^ on the circumstances in which he would expect to 
intervene in a media merger on public interest grounds. The guidance makes dear that 
he would generally expect to intervene only in cases where the transaction would 
otherwise have been governed by media ownership rules which have been removed by 
the Communications Act 2 0 0 3 . The cases that come within this category relate to 
mergers involving;

(a) owners of national newspapers with a market share in excess of 2 0% and 
Channel 5 ;

(b) owners of national newspapers with a market share in excess of 20% and national 
radio;

(c) Channel 3 and national radio; •
(d) Channel 5 and national radio;

(e) two national radio stations; and

(f) a takeover of a Channel 3 licensee.

None of the above scenarios would arise as a result of the Transaction.

The SoS's guidance also contemplates intervention in other "exceptional circumstances".^ 
The only such cases cited are ones where: .

(a) a large number of news or educational channels would be coming under single
control; or „ ,

(b) a single person were to take over ail the music channels.

4 .6  The Transaction would not give rise to either of these exceptional outcomes.

4 .7  Nor is there any other reason to consider the Transaction to be "exceptionai” and 
otherwise warranting intervention. In particular;
(a) there is no or no material overlap in the parties' activities in UK newspapers or 

television news; and

(b) neither of the parties uses any scarce spectrum resources or otherwise benefits 
from any special privileges (such as, for example, public funding). They do not, 
therefore, enjoy advantages which cannot be replicated by others.

4 .7  Moreover, the legal threshold for an adverse public interest finding is high, and there is no 
prospect that the Transaction would give rise to concerns which might meet such a 
threshold. The guidance of the SoS makes clear that an adverse public interest finding 
would be justified only where a transaction gave rise to " u n a c c e p ta b le  le v e ls  of media 
and cross-media d o m in a n c e "  (emphasis added)^ and/ or a " s ig n i f ic a n t reduction in 
plurality in relation to any relevant audience" (emphasis a d de d ) . A s  explained further

4 .4

4 .5

Enterprise Act 2002: Public Interest Intervention in Media Mergers, Guidance on the operation of the public interest 
merger provisions relating to newspaper and other media mergers, May 2004 ("DTI Guidance").
DTI Guidance, para. 8.8.
DTI Guidance, para. 7.7.
DTI Guidance, para. 7.11.

Hooan Lovells
P69

MOD300001443



For Distribution to CPs

- 5 -

4.8

4 .9

4 :

beiow, post-Transaction there would remain a sufficient number and diversity of sources 
of news to protect plurality.

Subm ission 2: There would be no materia! effect on the range or quality of 
plurality

News is already entitled to exercise 3 7 .19% of the voting rights in Sky, and News 
considers that it would already be deemed to enjoy an ability materially to influence the 
policy of Sky (as the Competition Commission ("CC") assumed in S k y / IT '/ ) . Under the 
UK thresholds laid out in the UK merger legislation and the plurality test set out by the 
Court of Appeal in Sky//TV®, Sky and News are together already deemed to constitute a 
single controller of media enterprises. Section 58A(5 ) EA02 essentially provides that, 
where there is any degree of control over one enterprise by another (i.e., under any of the 
three measures of control in EA0 2 , being at minimum “material influence”), both of them 
have to be treated as under the control of only one person.
However, in S k y /iT V ^ , the Court of Appeal also made clear that, in assessing whether a 
further merger (e.g. News' acquisition of d e  ju re  control of Sky) has an adverse effect on 
plurality, it is necessary not just to count the number of independent controllers of media 
enterprises who are active in the market, but also to evaluate whether the new merger 
adversely affects the quality of plurality.

10 News submits that the Transaction cannot be expected to have any adverse effect on the 
range or quality of plurality of relevant media-
By virtue of its existing interest in Sky, News submits that it is already deemed to exercise 
some degree of influence over Sky, Support for this contention can be found in the 
detailed and lengthy review of the Sky/ITV transaction by the OFT, the CC, Ofcom and 
the Competition Appeal Tribunal (“CAT”), where the UK authorities have assumed that 
News exercises material influence over Sky within the UK merger control framework;

(a) The OFT stated that “[BSkyB's] largest shareholder is News Corporation (News 
Corp) with a 3 9 .0 2  per cent stake, " along with several directorships, which is 
sufficient to confer control over BSkyB.«8

(b) The CC assumed that, for the purposes of its analysis of the impact of the ITV 
acquisition on plurality of news, “News Corporation had material influence over 
BSkyB.”®

(c) Ofcom took into account the links between News and Sky in its plurality
assessment.

(d) The CAT’s judgment recites that Ofcom, in its initial report to the SoS, “assumed 
that Sky is or may be controlled by News Corporation (3 9 ,1% shareholding held 
through a number of News Corporation subsidiaries)”,''̂

P70

4 ,1 2  Thus, on this basis, as sources of news (via newspapers and TV news coverage), News 
and Sky may be considered to be not wholly independent from one another even before

® Acquisition by British Sky Broadcasting Group Pic of 17,9% of the shares in ITV Pic, Report sent to Secretary of State 
(BERR), 14 December 2007, para. 5.64.

® BSkyB V Competition Commission [2010] EWCA Civ 2 -  Case Nos Cl 2008/3053 and 3066.
 ̂ BSkyB V Competition Commission [2010] EWCA Civ 2 -  Case Nos Cl 2008/3053 and 3066.
® Acquisition by British Sky Broadcasting Group pic of a 17,9 per cent stake in ITV pic, OFT Report to the Secretary of State

for Trade and Industry, 27 April 2007, para. 25. ^
® .Acquisition by British Sky Broadcasting Group Pic of 17.9% of the shares in ITV Pic, Report sent to Secretary or State 

(BERR), 14 December 2007, para. 5.64, ^
Ofcom Report for the Secretary of State pursuant to Section 44A of the Enterprise Act 2002 of British Sky Broadcasting 
pic's acquisition of a 17.9% shareholding in ITV pic, 27 .April 2007, paras, 4.4-4,7.

’ ’ British Sky Broadcasting v Competition Commission and Secretary of State and Virgin Media Inc v Competition 
Commission and Secretary of State, ([2008] CA i 25), judgment oi 29 September 2008, para, 247.
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the I ransaciion. Accordingly, due to the existing links between News and Sky, the 
Transaction will not result in a material change in the range or quality of plurality.

Submission 3: There will remain a sufficient number and diversity of
sources of news to protect plurality

4.13 Even if the SoS were to conclude that there might be a reduction in plurality as a result of 
the Transaction, any reduction in the range and diversity of the sources of news provided 
to audiences served by News and Sky cannot be expected to be qualitatively significant 
such as to justify intervention.

4 .14  Post-Transaction there will remain a sufficient number and diversity of sources of news to 
protect plurality. In particular:

(b)

(c)

there is no overlap between the parties in the supply of newspapers;

there is no material overlap between the parties in the supply of UK television
news i2:

Sky News has a very small share of overall viewing^^ and accounts for a relatively 
small share of television news viewing. In considering any potential reduction in 
the number of controllers of media enterprises serving relevant audiences for 
news, account should be taken that: .

(i) Sky News itself accounts for only 4 .9% of television news viewing^^ ;̂

(ii) Ofcom recognised that Sky News' share of UK television news remained 
"small in comparison to PSB news broadcasters."^^ This remains the case 
today. Audiences for all roiling news channels are, at any one time, a 
small fraction of those attracted to news on PSB channels;

(d)

(e)

neither Sky nor News will in the future determine the editorial policy of any other 
major broadcaster. Although Sky provides raw news data and content to five, 
Channel 5 Broadcasting Limited owns and controls the editorial policy of its 
channels, including any news p.^ogramming, and is the regulated broadcasting 
service provider under the Communications Act 2 0 0 3 ;

there is a strong culture of editorial independence within UK television news 
production, which will continue to be effective in preventing any prejudice to 
independence and diversity of views, in assessing the Sky/ ITV transaction, the 
CC noted in relation to that transaction that the “evidence ... received suggested 
to [the Competition Commission] that there was a strong commitment to editorial 
independence across television news broadcasting which would lead to editors 
resisting any direct board intervention or intervention from shareholders to set the 
news agenda’’ ®̂;

(f) in any event, when analysing plurality in relation to any relevant audiences, the 
parties would draw attention to several facts which suggest that, even after 
completion of the Transaction, there would remain a sufficient degree of plurality

The Fox News channel is available on Sky's DSat platform; however, this channel is a re-transmission of the US channel 
and does not produce or comprise any UK specific news programming, See para 3.80 of New News. Future News. The 
challenges for digital news after Digital Switch-over, 26 June 2007 (Ofcom).
For each of April to June 2010, Sky News’ share of monthly multi-channel viewing was 0.7%, 0.9% and 0.6% respectively 
(source; BARB http;//www.barb,co.uk'report/monihiyViewing?_s=4).
October 2006. Source: BABB/TNS Infosys, Magentum analysis, ail hours. Cited in New News, Future News, The 
challenges for digital news after Digital Switch-over, 26 June 2007 (Ofcom), Figure 3.2.
New News, Future News, The challenges for digital news after Digital Switch-over, 26 June 2007 (Ofcom), para. 3.36. 
Acquisition by British Sky Broadcasting Group Pic of 17.9% of the shares in ITV Pic, Report sent to Secretary' of State 
(BERR), 14 December 2007, para, 5.68. .
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in the provision of news to any relevant audience to obviate the need for any 
public interest intervention:

(i)

(ii)

(iii)

in an increasingly diverse all-media market place, there is and will remain 
post-Transaction a variety of sources of news and viewpoints, including 
traditional print media, the internet, radio and TV (both free-to-air and pay 
TV);
even where TV is the main source of news for some audiences, it is not 
the only source. The great majority of TV viewers of news rely on multiple 
sources for their news Including traditional print media, the internet, radio 
and TV^^;
even within each specific medium, individuals tend to draw on multiple 
sources. For example, the average person who uses the internet for news 
will visit several different news websites each week, whilst a third of 
viewers actively watch television news from more than one source18.

(iv)

(V)

many other significant players (including the BBC and ITV) will remain as 
significant providers of news to the relevant audiences. As explained 
above. Sky's share of audience viewing is small by comparison with that of 
other providers; ■
with further innovations in the distribution of news and other media 
including specialist/ dedicated news channels and news programming 
provided as part of general entertainment services owned and controlled 
by a number of media enterprises, it cannot be said that, post-Transaction, 
there would be an insufficient number of media enterprises serving 
relevant audiences. ■

Submission 4: The reguiatory framework safeguards plurality

4 .15  Television news provision is subject to separate regulatory mechanisms that impose 
specific standards relating to the quality of news provision.

4 .16  In television news, regulatory mechanisms, including ‘quality controls’ and obligations to 
present news with ‘due impartiality’ contained in Ofcom’s Broadcasting Code and in 
relevant broadcasting licences^®, reduce the scope for influence over editorial content by 
owners of television channels which broadcast news.

4 .17  The parties submit that the Transaction should be viewed against this regulatory 
environment, in this context, the range of information and views available to relevant 
audiences would not be adversely affected following the Transaction. Such safeguards 
will continue to operate in addition to the strong culture of editorial independence within 
news production which is well accepted (see, further. Submission 3 ).

5. C onclusion

5.1 The parties submit that the Transaction has no adverse effect on the range of information 
and views available to the relevant audiences on the basis that;

P72

For example, see Figure 5 of Appendix I to the CC's Report in SkyB/ITV (Acquisition by British Sky Broadcasting Group 
Pic of 17,9% of the shares in ITV Pic, Report sent to Secretary of State (BERR), 14 December 2007). _
See Figure 6 of Appendix I to the CC’s Report in SkyB/ITV (Acquisition by British Sky Broadcasting Group Pic of 17.9% 
of the shares in ITV Pic, Report sent to Secretary of State (BERR), 14 December 2007). ^
For example. Channel five is obliged by its DTPS licence to include “Not less than 408 hours in each calendar year... of 
news programmes ... betvvreen 6 am and midnight,,,. Such news programmes shall be of high quality and deal with both 
national and international maSers.”
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5 .2

5.3

5 .4

(a) the Transaction does not fall under any scenarios contemplated by the SoS’ policy 
on intervention in media public interest cases;

(b) there will be no material effect on the range or quality of plurality of news media 
available to any relevant audience;

(c) even if the SoS were to consider that there would be a reduction in plurality as a 
result of the acquisition of d e  Jure control following the Transaction, there will be a 
sufficient number and diversity of sources of news to protect plurality; and

(d) the regulatory framework contains further safeguards of plurality.

Therefore, the Transaction does not give rise to any potential concerns which would 
justify the SoS intervening in the Transaction on public interest grounds.

The parties would be happy to provide further information in relation to any of the points 
raised above and to meet with staff, if helpful.

Should you have any questions, please do not hesitate to contact 
direct line ++ 4 4  (0)20 or email at

(on direct line ++ 4 4  (0)20
@hoganioveils.com) or at News (on direct

X  email at Snewsint.co.uk).

__________ (on
ilovells.com) or 
or email at 
line + 44  (0)20

20 Juiy 2010
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Annex!

News Press release dated 15 June 2010

News Corporation Proposes To The Board Of British Sky Broadcasting Group Pic A Cash 
Offer Of 700 Pence Per Share For The British Sky Broadcasting Group Pic Shares it Does

Not Already Own
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NOT FOR RELEASE, PUBLICATION OR DISTRIBUTION (IN WHOLE OR IN PART) IN, INTO OR FROI^  ̂
ANY JURISDICTION WHERE TO DO SO WOULD CONSTITUTE A VIOLATION OF THE RELEVANT

LAWS OF SUCH JURISDICTION

This announcement does not constitute an announcement of a firm  intention to 
make an offer under Ruie 2.5 of the Takeover Code. There can be no 

certainty that any offer w ill ultimately be made.

FOR IMMEDIATE RELEASE

N e w s  C o r p o r a t io n  P r o p o s e s  T o  T h e  B o a r d  O f  B r i t i s h  S k y  

B r o a d c a s t i n g  G r o u p  P i c  A  C a s h  O f f e r  O f  7 0 0  P e n c e  P e r  S h a r e  

F o r  T h e  B r i t i s h  S k y  B r o a d c a s t i n g  G r o u p  P i c  S h a r e s  It D o e s  N o t  

A l r e a d y  O w n

NEW YORK, NY, June 15, 2010 -  News Corporation (“News Corp”) announces that it approached the 
Board of British Sky Broadcasting Group pic (“BSkyB”) on Thursday, 10 June 2010, and proposed making an 
offer to acquire the entire issued and to be issued share capital of BSkyB not already owned by it for 675 
pence in cash per share subject to the conditions described in this announcement.

After News Corp made the proposal, the Independent Directors of BSkyB requested that News Corp enter 
into discussions with the objective of achieving an agreed proposal for the mutual benefit of all shareholders. 
Following these discussions. News Corp increased the proposal to 700 pence in cash per share (the 
“Proposal”).

News Corp and the BSkyB Independent Directors have been unable to reach a mutually agreeable price at 
the current time. However, both parties have agreed to work together to proceed with the regulatory process 
in order to facilitate a proposed transaction and, accordingly, we have agreed to enter into a Cooperation 
Agreement, details of which are set out below. .

News Corp has been a major shareholder in BSkyB for over twenty years and has had Board representation 
throughout that period. News Corp currently owns 686,021,700 BSkyB shares, representing 39.1% of 
BSkyB’s issued share capital. '

H ighlights of the Proposal

« News Corp proposes to the Independent Directors of BSkyB an offer of 700 pence in cash per share 
for the shares in BSkyB that it does not already own.

• The Proposal is at an attractive price and represents:

o a premium of approximately 22.0% to BSkyB’s share price of 574 pence at the close of 
 ̂ business on 9 June 2010, being the day prior to News Corp’s approach to the BSkyB Board;

o a premium of approximately 27.5% to the average closing price of approximately 549 pence 
for the twelve month period to 9 June 2010, being the day prior to News Corp’s approach to 
the BSkyB Board; and .

o a multiple of approximately 11.8 times BSkyB’s earnings before interest, tax, depreciation 
and amortisation of £1,139 million (US$1,686 million) for the pro-forma twelve month period 
ended 31 March 2010.

* The Proposal values,the fully diluted share capital of BSkyB, excluding the shares already owned by 
News Corp, at approximately £7.8 billion (US$11.5 billion).
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Chase Carey, Deputy Chairman, President and Chief Operating OiTicer, News Corp, commented:

“We are proud of the success BSkyB has achieved over the years and of the many innovations it has 
brought to consumers in the UK and Ireland. That success is reflected in its strong public market valuation. 
Our increased proposal represents both an attractive valuation at approximately 11.8 times EBITDA for the 
twelve months to 31 March 2010 and a premium of 27.5% over BSkyB’s average share price for the last 
twelve months prior to our approach.

“We believe that this is the right time for BSkyB to become a wholly-owned part of News Corporation with ip  
qreater scale and broader geographic reach. For News Corporation, our Proposal presents an opportunity to 
consolidate a core business with which we have been closely associated for over two decades. News 
Corporation will also benefit from increasing the geographic diversification of our earnings base, reducing our 
exposure to cyclical advertising revenues and increasing our direct consumer subscription revenues.

“However, we are taking a disciplined approach to this transaction, recognising both the market valuation of 
BSkyB and our substantial existing ownership.

“It goes without saying that we are a committed shareholder and are fully supportive of the talented 
management team and exceptional people at the company.’

News Corp plans to finance its proposed offer by using a significant portion of the available cash on its 
balance sheet plus borrowed funds.

FU R TH ER  INFORMATION ON N EW S CO RP

News Corp is a diversified global media company with operations in eight industry segments: filmed 
entertainment; television; cable network programming; direct broadcast satellite television; integrated 
marketing sen/ices- newspapers and information services; book publishing; and other. News Corp has a 
market capitalisation of approximately US$35 billion,, had total assets as of 31 March 2010 of approximately 
US$55 billion and total annual revenues of approxiitiately US$30 billion for the fiscal year ended 30 June 
2009. The activities of News Corp are conducted principally in the United States, Continental Europe, the 
United Kingdom, Australia, Asia and Latin America.

IM PO RTANT NOTICE

News Corp’s Proposal is subject, inter alia, to the following pre-conditions:

• clearance of the proposed transaction by the EC and any other relevant competition or regulatory 
authority; and ,

« News Corp obtaining satisfactory financing.

News Corp’s preliminary assessment suggests that the thresholds for notification under the EC Merger 
Regulation are met and, as a result, merger filings will be required. Relevant documentation is expected to 
be filed with anti-trust and other regulatory bodies as soon as possible.

Pursuant to the Cooperation Agreement, News Corp and the Independent Directors of BSkyB have agreed:

« to cooperate in obtaining all relevant competition and other regulatory approvals. News Corp is not 
required to agree to any undertaking, commitment or assurance in relation to any such approval.

« a standstill under which News Corp will not (except with the agreement of the Independent Directors 
of BSkyB or in other specified circumstances):

o until the earlier of two months after grant of the merger clearances, payment of the Break 
Fee described below, and 31 December 2011, acquire or offer to acquire an interest in 
BSkyB shares or make an offer for all or any part of the share capital of BSkyB or take
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action that would require it to make any takeover or similar transaction involving the 
securities of BSkyB,

o until the earlier of five months after grant of the merger clearances, payment of the Break 
Fee described below, and 31 December 2011 (the "Standstill Period"), make an offer for all 
or any part of the share capital of BSkyB (other than an offer that is conditional upon News 
Corp and its associates acquiring shares carrying 70% or more of the voting rights of 
BSkyB) or take action that would require it to make any takeover or similar transaction 
involving the securities of BSkyB.

* that, until the earlier of the payment of the Break Fee and expiry of the Standstill Period, BSkyB will 
not request that the Panel on Takeovers and Mergers (the “Panel”) imposes a time limit for News 
Corp to clarify its intentions with regard to BSkyB pursuant to Rule 2.4(b) of the City Code on 
Takeovers and Mergers (the “Takeover Code”).

* News Corp will pay to BSkyB a break fee (the "Break Fee") equal to 0.5% of the value of an offer 
were one to have been made at the Proposal price (approximately £38.5 million, or US$57.0 million) 
if:

o certain merger control and competition clearances are unconditionally granted or granted 
subject to agreement to a non-material remedy prior to 31 December 2011; and

o News Corp does not announce an offer pursuant to Rule 2.5 of the Takeover Code at the 
■ Proposal price or such higher price that is permitted by the Panel or such lower price that is

agreed with the Independent Directors of BSkyB (a “Firm Offer Price”) within five months 
following such clearance; or ■ ,

o News Corp announces, prior to the conclusion of the processes required to achieve all 
merger control and competition clearances, that it does not intend to announce a firm offer at 
the Firm Offer Price or the Takeover Code applies in such a way as to restrict News Corp 
from doing so in any such case prior to 31' December 2011.

* the Break Fee may be distributed to BSkyB shareholders other than News Corp and its affiliates if so 
determined by the Independent Directors of BSkyB, and News Corp has agreed to vote in favour of 
any resolution to give that effect.

* the Break Fee is not payable in the event that (i) BSkyB has committed a wilful or intentional breach 
of its warranties or representations or obligations under the Cooperation Agreement, or (ii) a 
transaction is publicly disclosed (including a possible offer from a third party) prior to 31 December 
2011 which would be an alternative to, inconsistent with or reasonably likely to preclude News Corp 
from implementing an acquisition of the whole of BSkyB and subsequently becomes wholly 
unconditional (the “Non-Pay Events”). The standstill described above will cease to apply in the event 
BSkyB commits a wilful breach of the Cooperation Agreement that is not remedied.

* News Corp will reimburse BSkyB in respect of expenses reasonably incurred up to a maximum of 
£20 million (US$29.6 million) in the event that the merger clearances are not granted, unless one of 
the Non-Pay Events has occurred.

News Corp reserves the right to; .

(i) make an offer at any time at a value below 700 pence per BSkyB share: (a) with the agreement and 
recommendation of the Independent Directors of BSkyB; or (b) to the extent that BSkyB declares, makes or 
pays any dividend in excess of 19.50 pence per share in respect of the financial year ending 30 June 2010 
or to the extent that BSkyB declares, makes or pays a dividend in excess of the daily pro-rata portion of an 
annual equivalent of 21.45 pence per share in respect of any part of the financial year ending 30 June 2011: 
and/or ' '
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(ii) vary the form and/or mix of consideration as set out above and/or introduce other forms of consideration 
such as securities in substitution for all or part of the cash consideration; and/or

(iii) waive in whole or in part any of the pre-conditions to the making of an offer referred to above.

The proposed offer would be made by News Corp or a wholly-owned subsidiary of News Corp. It is News 
Corp’s current intention to effect the transaction by means of a scheme of arrangement under Part 26 of the 
Comoanies Act 2006. However, News Corp reserves the right to proceed by way of a takeover offer subject 
to the Takeover Code. Any offer will be made solely by certain offer documentation, which will set out the full 
terms and conditions of any offer.

This announcement does not amount to a firm intention to make an offer under Rule 2.5 of the 
Takeover Code. There can be no certainty that any offer will ultimately be made even if the above 
pre-conditions are satisfied or waived.
A copy.of this announcement will be available on News Corp’s website at www.newscorp.com.

Deutsche Bank and J.P. Morgan Cazenove are acting as financial advisers to News Corp.

News Corp will hold an analyst and investor call with respect to the proposed offer for BSkyB at 8.30 EDT / 
13 30 BST today, 15 June 2010. A live and recorded webcast will be available from www.newscorp.com.

Telephone details are as follows:
UK and International; +1 (612) 332 0530 
US and toll free; (800) 230 1096
Password; NEWS .

An audio replay of the analyst and Investor call will be available fro.m 11.00 EDT today until 23.59 EDT on 28 
J u n e  2010 from the following dial in numbers: ,

UK and International: +1 (320) 365 3844 
US and toll free: (800) 475 6701
Access code: 162124 ,

Enquiries:

News Corporation
Alice Macandrew 
Telephone: +44 (0)20 7782 6013

Teri Everett
Telephone: +1 (212) 852 7070

Investors and analysts
Reed Nolte
Telephone; +1 (212) 852 7092

Tony Santabarbara 
Telephone: +1 (212) 852 7840

Deutsche Bank J.P. Morgan Cazenove
Gavin Deane Charles Harman
James Agnew Dwayne Lysaght

Telephone: +44 (0)20 7545 8000__________________________ Telephone: +44 (0)20 7588 2828

Nothing in this announcement is intended to be a profit forecast and the statements in this  
announcement should not be interpreted to mean that the earnings per News Corp share for the 
current or future financial periods will necessarily be greater than those for the relevant preceding 
financial period.
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Further information

Deutsche Bank AG is authorised under German Banking Law (competent authority: BaFin -  Federal 
Financial Supervisory Authority) and authorised and subject to limited regulation by the FSA. Details about 
the extent of Deutsche Bank AG's authorisation and regulation by the FSA are available on request. 
Deutsche Bank AG, London Branch is acting as financial adviser to News Corp and no one else in 
connection with the contents of this announcement and the Proposal and will not be responsible to any 
person other than News Corp for providing the protections afforded to clients of Deutsche Bank AG, London 
Branch, nor for providing advice in relation to the Proposal or any matters referred to herein.

J.P. Morgan pic, which conducts its UK investment banking business as J.P. Morgan Cazenove and is 
authorised and regulated in the United Kingdom by the Financial Services Authority, is acting for News Corp 
and for no one else in connection with the matters set out in this announcement and the Proposal and will 
not be responsible to anyone other than News Corp for providing the protections afforded to clients of J.P. 
Morgan pic nor for providing advice in relation to the Proposal or any matters set out in this announcement.

This announcement is not intended to, and does not, constitute or form part of any offer, invitation or the 
solicitation of an offer to purchase, otherwise acquire, subscribe for, sell or otherwise dispose of, any 
securities, or the solicitation of any vote or approval in any jurisdiction, pursuant to this announcement or 
otherwise. Any offer will be made solely by certain offer documentation which will contain the full terms and 
conditions of any offer, including details of how it may be accepted.

This announcement has been prepared in accordance with English law and the Takeover Code and 
information disclosed may not be the same as that which would have been prepared in accordance with the 
laws of jurisdictions outside England. ■

The distribution of this announcement in jurisdictions other than the United Kingdom and the availability of 
any offer to shareholders of BSkyB who are not resident in the United Kingdom may be affected by the laws 
of relevant jurisdictions. Therefore any persons who are subject to the laws of any jurisdiction other than the 
United Kingdom or shareholders of BSkyB who are-not resident in the United Kingdom will need to inform 
themselves about, and observe, any applicable requirements.

Forward-looking statements

Certain statements made in this announcement that are not based on current or historical facts are forward
looking in nature including, without limitation, statements preceded, followed by or containing the words 
believes, anticipates, plans, "projects," "intends," "expects," "estimates," "predicts," and words of similar 

import or the negative thereof. All statements other than statements of historical facts including, without 
limitation, those regarding News Corp’s or BSkyB’s financial position or News Corp’s business strategy, 
plans and objectives of management for future operations (including development plans and objectives) or 
News Corp’s Proposal to acquire the shares it does not currently own in BSkyB and the potential 
consummation thereof are forward-looking statements. Such forward-looking statements involve known and 
unknown risks, uncertainties and other important factors that could cause the actual results to be materially 
different from future events, results, performance or achievements expressed or implied by such forward
looking statements. Such forward-looking statements are based on numerous assumptions regarding News 
Corp’s and BSkyB’s present and future business strategies and the environment in which News Corp and 
BSkyB will operate in the future. These forward-looking statements speak only as at the date of this 
announcement. News Corp expressly disclaims any obligation or undertaking (other than under applicable 
law, rule or regulation) to disseminate any updates or revisions to any forward-looking statements contained 
herein to reflect any changes in the News Corp’s expectations with regard thereto or any change in events, 
conditions or circumstances on which any such statement is based. For additional information on these and 
other factors that could affect News Corp’s forward-looking statements, see News Corp’s filings with the U.S. 
Securities and Exchange Commission (the "SEC"), including News Corp’s most recently filed'"Annual Report 
on Form 10-K and subsequent reports on Forms 10-Q and 8-K.
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Additionai information
This announcement is provided for informational purposes only, and it is not a solicitation of a proxy or an 
offer to purchase, or a solicitation of an offer to sell, shares of BSkyB or Ne\ws Corp. Subject to future 
developments, Ne\ws Corp may file documents with the SEC in connection with the proposed combination, 
including, but not limited to, a proxy statement on Schedule 14A, a registration statemeni and/or a tender 
offer statement on Schedule TO. If any such filings are made, shareholders of News Corp are urged to read 
such filings, and any other filings made by News Corp with the SEC in connection with the potential 
combination (if and when they become available), because such filings wili contain important information 
about News Corp, BSkyB and the potential combination. Those documents, if and when they become 
available, as well as News Corp’s other public filings with the SEC, may be obtained without charge at the 
SEC's website at vww.sec.gov and at News Corp’s website at www.newscorp.com or by directing the 
request to News Corp, 1211 Avenue of the Americas, New York, New York 10036, Attention: Reed Nolte, by 
telephone at +1 212 8527092 or by email at investor@newscorp.com.

Dealing disclosure requirements
Under Rule 8.3(a) of the Takeover Code, any person who is interested in 1 % or more of any class of relevant 
securities of an offeree company or of any paper offeror (being any offeror other than an offeror in respect of 
which it has been announced that its offer is, or is likely to be, solely in cash) must make an Opening 
Position Disclosure following the commencement of the offer period and, if later, following the announcement 
in which any paper offeror is first identified. An Opening Position Disclosure must contain details of the 
person’s interests and short positions in, and rights to subscribe for, any relevant securities of each of (i) the 
offeree company and (ii) any paper offeror(s). An Opening Position Disclosure by a person to whom Rule 
8.3(a) applies must be made by no later than 3.30 pm (London time) on the 10th business day following the 
commencement of the offer period and, if appropriate, by no later than 3.30 pm (London time) on the 10th 
business day following the announcement in which any paper offeror is first identified. Relevant persons 
who deal in the relevant securities of the offeree company or of a paper offeror prior to the deadline for 
making an Opening Position Disclosure must instead make a Dealing Disclosure.

Under Rule 8.3(b) of the Takeover Code, any person who-is, or becomes, interested in 1% or more of any 
class of relevant securities of the offeree company or, of any paper offeror must make a Dealing Disclosure if 
the person deals in any relevant securities of the offeree company or of any paper offeror. A Dealing 
Disclosure must contain details of the dealing concerned and of the person’s interests and short positions in, 
and rights to subscribe for, any relevant securities of each of (i) the offeree company and (ii) any paper 
offeror save to the extent that these details have previously been disclosed under Rule 8. A Dealing 
Disclosure by a person to whom Rule 8.3(b) applies must be made by no later than 3.30 pm (London time) 
on the business day following the date of the relevant dealing. .

If two or more persons act together pursuant to an agreement or understanding, whether formal or informal, 
to acquire or control an interest in relevant securities of an offeree company or a paper offeror, they will be 
deemed to be a single person for the purpose of Rule 8.3.

Ooening Position Disclosures must also be made by the offeree company and by any offeror and Dealing 
Disclosures must also be made by the offeree company, by any offeror and by any persons acting in concert 
with any of them (see Rules 8.1,8.2 and 8.4).

Details of the offeree and offeror companies in respect of whose relevant securities Opening Position 
Disclosures and Dealing Disclosures must be made can be found in the Disclosure Table on the Takeover 
Panel’s website at www.thetakeoverpanel.org.uk, including details of the number of relevant securities in 
issue, when the offer period.commenced and when any offeror was first identified.^ If you are in any doubt as 
to whether you are required to make an Opening Position Disclosure or a Dealing Disclosure, you should 
contact the Panel’s Market Surveillance Unit on +44 (0)20 7638 0129.
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APPENDIX i
BASES AND SOURCES OF INFORMATION

Closing share prices are sourced from Datastream, and refer to prices at dose on 9 June 2010, the day 
prior to News Corpe approach to the Board of BSkyB, unless otherwise stated.

US$/£ exchange rate of 1.48.

News Corp's current shareholding in BSkyB of 686,021,700 shares as at 29 July 2009, sourced from 
BSkyB’s Annual Report for the 2009 financial year. Under the terms of the 2005 Voting Agreement 
signed by BSkyB, News Corp and certain of their affiliates, the voting interest of News Corp (including its 
affiliates and any parties acting in concert with it) in BSkyB is limited to 37.19%. The provisions of the 
Voting Agreement cease to apply on a change of control of BSkyB and in certain other circumstances.

Twelve month arithmetic average closing price of approximately 549 pence sourced from Datastream 
over the period from 10 June 2009 until 9 June 2010 inclusive. Average only includes trading days.

The acquisition multiple of approximately 11.8 times BSkyB’s Adjusted EBITDA for pro-forma twelve 
month period ended 31 March 2010 calculated as ratio of Enterprise Value (as defined below) to 
Adjusted EBITDA for the pro-forma twelve month period ended 31 March 2010 (as defined below).

BSkyB's Adjusted EBITDA for the pro-forma twelve month period ended 31 March 2010of £1,139 million 
(US$1,686 million) is calculated as:

■ “Adjusted EBITDA” as reported by BSkyB for the financial year to 30 June 2009 of £1,071 million 
(US$1,585 million) (sourced from BSkyB’s financial year 2009 earnings release)

" Less: “Adjusted EBiTDA” as reported by BSkyB for the 9 months to 31 March 2009 of £800 million 
(US$1,184 million) (sourced from BSkyB’s earnings,release for the 9 months ended 31 March 2010)

■ Add: “Adjusted EBITDA” as reported by BSkyB for the 9 months to 31 March 2010 of £868 million 
(US$1,285 million) (sourced from BSkyB’s earnings release for the 9 months ended 31 March 2010)

BSkyB’s Enterprise Value is calculated as: ’

» (a) the equity value based on the Proposal price of 700 pence per share and fully diluted share 
capital of 1,800,004,829, comprising:

" 1,752,842,599 ordinary shares in issue as reported on BSkyB’s Form 20-F as filed with the US 
Securities and Exchange Commission on 31 July 2009; and

* 47,162,230 options which have exercise prices at or below 700 pence, assuming that options are 
exercisable at the mid-point of their respective exercise price ranges, with all figures as reported 
by BSkyB in its Annual Report for the 2009 financial year

= (b) add: net debt of £1,394 million (US$2,063 million) as at 31 March 2010, as reported by BSkyB in 
its earnings release for the 9 months ended 31 March 2010 (such figure excludes £233 million 
(US$345 million) of litigation proceeds from EDS)

* (c) less: net cash proceeds from the EDS settlement of £281 million (US$416 million), being the 
£233 million (US$345 million) previously not recognised by BSkyB as cash plus £48 million (US$71 
million) additional settlement proceeds (being th"e difference between the £318 million (US$471 
million) final settlement announced by BSkyB on 7 June 2010 and the £270 million (US$400 million) 
interim payment as reported by BSkyB in its earnings release for the 9 months ended 31 March 
2010)
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= (d) less: £90 million (US$134 million) of cash proceeds fromi the exercise of in-the-money share 
options referred to in part (a) above, calculated based on BSkyB’s Annual Report for the 2009 
financial year

« (e) less; value of stake in ITV pic. calculated as the product of the 291.684.730 shares attributable to 
BSkyB at 3 March 2010 (as reported by ITV pic in its 2009 Annual Report) and the 52.75 pence per 
share closing price for iTV pic.

The Proposal values BSkyB's fully diluted share capital, excluding the shares already owned by News 
Corp, at £7.8 billion (US$11.5 billion), based on a Proposal price of 700 pence per share and 
1 ,1 13,983,129 fully diluted shares, comprising:

" 1 066,820,899 BSkyB shares in issue and not already held by News Corp, being the difference 
between 1,752.842.599 BSkyB shares in issue (sourced as above) and the 686.021,700 shares 
already owned by News Corp (sourced as above); and

« 47,162,230 options which have exercise prices at or below 700 pence (sourced as above).

The break fee of approximately £38.5 million (US$57.0 million) is calculated as 0.5% of the value of an 
offer were one to have been made at 700 pence per share, calculated as the sum of;

■ the value of the issued and outstanding BSkyB shares not already held by News Corp, calculated 
based on a Proposal price of 700 pence per share and 1,066,820,899 shares issued and outstanding 
and not already held by News Corp (being the difference between the 1,752.842,599 BSkyB shares 
in issue and the 686,021,700 shares already held by News Corp. with both figures sourced as 
above),; and

■ see-through value of £239,879.749 (US$355,022,029) for the options which have exercise prices at 
or below 700 pence, assuming that options are exercisable at the mid-point of their respective 
exercise price ranges, as reported by BSkyB in its Annual Report for the 2009 financial year.

News Corp’s market capitalisation of approximately US$35 billion is calculated based on closing prices 
of $12.72 for News Corp’s Class A Common Stock and $14.82 for News Corp’s Class B Common Stock. 
News Corp’s shares outstanding (1,822.182,953 Class A Common shares and 798.520,953 Class B 
Common shares outstanding) are as at 30 April 2010 and are sourced from News Corp’s quarterly report 
filed on Form 10-Q with the US Securities and Exchange Commission on 5 May 2010.

News Corp’s total assets of $55 billion are as at 31 March 2010 and are sourced from News Corp’s 
quarterly report filed on Form 10-Q with the US Securities and Exchange Commission on 5 May 2010.

News Corp’s revenues of $30 billion for the year ended 30 June 2009 are sourced from News Corp s 
annual report filed on Form 10-K with the US Securities and Exchange Commission on 12 August 2009.

END
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E-mai! Message

From;
To:
Cc:

Sent:
Received:
Subject:

Attachments:

Rees Andrew (CCP) rEX:/Q::^DTi/OU=DTIHQ/CN=RECIPiENTS/CN=AREF? 
Cable MPST [EX:/0=DTI/0U=DT!HQ/CN^RECIPIENTS/CN=CABLEM1

iEX:/0=DTl/OU=DTIHQ/CN=RECIPlENTS/CN=
(CCP) 1EX:/0=D I l/OU=DTlHQ/CN=RECIPiFN'’rS/CN=
21/07/2010 at 10:46
21/07/2010 at 10:46
URGENT: BSkyB Newscorp - TUC letter

BSkyB Newscorp - TUC letter.doc

I  t h in k  you m e n tio n e d  y e s te rd a y  to  one o f  my s t a f f  t h a t  th e  l e t t e r  to  
a b o u t New sC orp/Sky has n o t y e t  gone. C ou ld  I  ask you to  s u b s t i t u t e  ths 
w h ich  in c lu d e s  some m in o r changes to  make i t  c o n s is te n t  w i th  o th e r  
c o r re  spondence . T h a n ks .

th e  TUC 
a tta c h e d
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The Rt Hon Vince Cable MP

InnoVaiicn and Skis

B r e n d a n  B a r b e r  

T r a d e s  U n i o n  C o n g r e s s  

C o n g r e s s  H o u s e  

G r e a t  R u s s e l !  S t r e e t  

L o n d o n  

W C 1 B  3 J S

Our ref: 210461 

Your ref:

J u l y  2 0 1 0

T h a n k  y o u  f o r  y o u r  le t t e r  o f  1 6  J u n e ,  i l o o k  f o r w a r d  t o  d i s c u s s i n g  y o u r  v i e w s  

o n  r e f o r m i n g  t h e  w a y  m e r g e r s  a n d  t a k e o v e r s  a r e  c o n s i d e r e d  w h e n  w e  m e e t  

o n  1 9  J u l y .

In y o u r  s u b s e q u e n t  le t t e r  o f  2 3  J u n e ,  y o u  r e f e r  to  t h e  p r o p o s a l  f r o m  N e w s  

C o r p o r a t i o n  to  a c q u i r e  1 0 0 %  o f  t h e  s h a r e s  in  B r i t i s h  S k y  B r o a d c a s t i n g .  Y o u  

s u g g e s t  t h a t  t h is  p r o p o s e d  t r a n s a c t i o n  w o u l d  g i v e  r i s e  to  s i g n i f i c a n t  

c o m p e t i t i o n  i m p a c t s .  Y o u  a l s o  s u g g e s t  t h e  d e a l  s h o u l d  b e  c o n s i d e r e d  b y  t h e  

O f f i c e  o f  F a i r  T r a d i n g  ( O F T )  r a t h e r  t h a n  b y  t h e  E u r o p e a n  C o m m i s s i o n . ^  M y  

o f f i c i a l s  h a v e  f o r w a r d e d  y o u r  le t t e r  t o  t h e  O F T  to  n o t e  y o u r  v i e w s  o n  t h i s  

m a t t e r .  It is  f o r  t h e  O F T  t o  d e c i d e  w h e t h e r  to  a s k  t h e  E u r o p e a n  C o m m i s s i o n  

t o  r e f e r  t h e  t r a n s a c t i o n  to  t h e m .  If t h e  O F T  w e r e  t o  m a k e  s u c h  a  r e q u e s t ,  it 

w o u l d  b e  f o r  t h e  E u r o p e a n  C o m m i s s i o n  t o  d e c i d e  w h e t h e r  o r  n o t  to  a g r e e  t o  it.

Y o u  a l s o  c a l l  o n  m e  t o  u s e  t h e  p o w e r s  1 h a v e  u n d e r  t h e  E n t e r p r i s e  A c t  2 0 0 2  t o  

i n t e r v e n e  in t h e  p r o p o s e d  t r a n s a c t i o n  o n  p u b l i c  i n t e r e s t  g r o u n d s .  G u i d a n c e  o n  

t h e  c i r c u m s t a n c e s - i n  w h i c h  t h e  S e c r e t a r y  o f  S t a t e  m i g h t  u s e  h i s  d i s c r e t i o n  t o  

i n t e r v e n e  in  m e d i a  m e r g e r s  is  a v a i l a b l e  o n  t h e  B I S  w e b s i t e  at:  
h n n : / . / w w w . h i s . Q o v . u k / f i l e s / f i l e l 4 3 3 1 . p d f . T a k i n g  t h i s  p u b l i s h e d  g u i d a n c e  

in t o  a c c o u n t ,  p e r h a p s  y o u  c o u l d  le t  m e  k n o w  if y o u  h a v e  s u b s t a n t i v e  r e a s o n s  

f o r  b e l i e v i n g  t h e  t r a n s a c t i o n  c o u l d  r e s u l t  in  e f f e c t s  d e t r i m e n t a l  t o  t h e  p u b l i c  

i n t e r e s t  s u c h  a s  m i g h t  j u s t i f y  a n  in t e r v e n t i o n ;  p l e a s e  d o  s u b m i t  d e t a i l e d  

a r g u m e n t s  o n  t h e  m a t t e r  f o r  c o n s i d e r a t i o n .
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BSkyB Newscorp - TUC letter - revised draft

BSkyB Newscorp - TUC letter - revised draft.doc 
BIS Briefing Paper.pdf

<> <>

C ove rina  R e s tr ic te d

As re q u e s te d , I  a tta c h  a re v is e d  d r a f t  l e t t e r  to  Brendan B arber a t  the  TUC. The 
re v is e d  te x t  aims to  p ro v id e  th e  f u l l e r ,  more h e lp fu l  e x p la n a tio n  the  S e c re ta ry  o f  
S ta te  asked fo r- o f  the  a p p lic a b le  ru le s  and scope f o r  him  to  ta ke  a c t io n .  I f  the  
S e c re ta ry  o f  Suate is  c o n te n t w ith  t h is ,  we w i l l  adopt s im i la r  te x t  f o r  use in  
r e p l ie s  to  o th e r  l e t t e r s  th a t  c a l l  f o r  the  S e c re ta ry  o f S ta te  to  in te rv e n e  in  re s p e c t 
o f  N ew scorp 's  p la n  to  a c q u ire  100% o f  BSkyB.

A lso  a tta c h e d  is  a b r ie f in g  n o t p ro v id e d  by News C o rp o ra t io n 's  le g a l a d v is e rs  Hogan 
L o v e l ls  s e t t in g  o u t t h e i r  arguments on why th e  tra n s a c t io n  shou ld  no t be deemed to  
r a is e  re le v a n t  to  the  media p u b l ic  in te r e s t  c o n s id e ra t io n s  and why an in te r v e n t io n  

d n o t be a p p ro p r ia te .  We have acknowledged r e c e ip t .  P lease no te  the  in fo rm a t io n  
in  t h i s  no te  is  p ro v id e d  to  BIS in  c o n f id e n c e .'

Tne Kogan L o v e lls  a n a ly s is  accords w ith  our -own assessment o f  the  p o s it io n  •- w h ich 
i s : ■ ’
( i )  t h a t  the  t r a n s a c t io n  appears to  make no s u b s ta n t iv e  d i f fe re n c e  to  the  s ta te  o f  

p l u r a l i t y  o f  persons w ith  c o n t r o l  o f  media e n te rp r is e s  s in ce  News C o rp o ra tio n  i s  
a lre a d y  deemed to  have th e  power to  in f lu e n c e  the  o u tp u t o f  BSkyB and
( i i )  t h a t  our p u b lis h e d  gu idance on use o f  th e  power to  in te rv e n e  in  media mergers 
sugges ts  t h is  is  n o t a case in  whuch we would expecr to  use the  power to  in te rv e n e  
sav’e in  e x c e p tio n a l c irc u m s ra n c e s . We rem ain open to  argument on th e  m a tte r b u t th e re  
w ould  need to  be su b s ta n riv 'e  in fo rm a t io n  on w hich to  base d i f f e r e n t  co n c lu s io n s  about 
th e  case fo r  a p u b l ic  in t e r e s t  in te r v e n t io n .

My e.mail o f  25 June covered a more d e ta i le d  b r ie f in g  no te  on t h is  m a tte r .

We u n d e rs ta n d  (aga in  in  co n rid e n ce ) th a t  News C o rp o ra tio n  c u r r e n t ly  expects to  subm it 
a fo rm a l m erger n o t i f i c a t io n  to  the  European Commission in  e a r ly  Septemhier. I t  may be 
n o te d  th a t  t.he OFT does n o t expec t the  m erger to  g ive  r is e  to  c o m p e tit io n  concerns .
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The Rt Hon Vince Cable MP

T r a d e s  U n i o n  C o n g r e s s  

C o n g r e s s  H o u s e

Our ref; 210461 

Your ref:

n- r e a t  R u s s e l l  S t r e e t

L o n d o n  

W C 1 B  3 J S J u l y  2 0 1 0

T h a n k  y o u  f o r  y o u r  l e t t e r  o f  1 6  J u n e .  1 l o o k  f o r w a r d  t o  d i s c u s s i n g  y o u r  v i e w s  

o n  r e f o r m i n g  t h e  w a y  m e r g e r s  a n d  t a k e o v e r s  a r e  c o n s i d e r e d  w h e n  w e  n e x t  

m e e t .

In y o u r  s u b s e q u e n t  le t t e r  o f  2 3  J u n e ,  y o u  r e f e r  t o  t h e  p r o p o s a l  f r o m  N ev ^ s  

C o r p o r a t i o n  t o  a c q u i r e  1 0 0 %  o f  t h e  s h a r e s  in  B r i t i s h  S k y  B r o a d c a s t i n g  

( B S k y B ) .  Y o u  s u g g e s t  t h a t  t h i s  p r o p o s e d  t r a n s a c t i o n  w o u l d  g i v e  r i s e  to  

s i g n i f i c a n t  c o m p e t i t i o n  i m p a c t s .  Y o u  a l s o  c a l l  o n  m e  t o  r e q u e s t  t h a t  s u c h  a  

d e a l  b e  c o n s i d e r e d  b y  t h e  U K  c o m p e t i t i o n  a u t h o r i t i e s  r a t h e r  t h a n  b y  t h e  

E u r o p e a n  C o m m i s s i o n  o n  t h e  b a s i s  t h a t  it r a i s e s  i s s u e s  r e l e v a n t  to  t h e  p u b l i c  

i n t e r e s t  a s  it r e l a t e s  t o  m e d i a  p lu r a l i t y  a n d  c o n c e n t r a t i o n  o f  m e d i a  o w n e r s h i p  

in  t h e  U K .  '

T h e  E C  M e r g e r  R e g u l a t i o n  ( E C M R )  d o e s  p r o v i d e  (a t  A r t i c l e  9) t h a t  t h e  

r e l e v a n t  c o m p e t e n t  a u t h o r i t y  o f  a n y  m e m b e r  s t a t e  m a y  a s k  t h e  E U  

C o m m i s s i o n  to  r e f e r  a  m e r g e r  t o  t h e m  if t h e  m a r k e t  a f f e c t e d  b y  t h e  m e r g e r  is  

l i m i t e d  t o  t h a t  m e m b e r  s t a t e .  In t h e  U K ,  t h e  r e l e v a n t  c o m p e t e n t  a u t h o r i t y  t h a t  

w o u l d  t a k e  d e c i s i o n s  o n  w h e t h e r  to  m a k e  s u c h  a  r e q u e s t  is  t h e  O f f i c e  o f  F a i r  

T r a d i n g  ( O F T ) .  T h e  O F T ’s  a p p r o a c h  t o  p o s s i b l e  u s e  o f  t h is  s c o p e  is  s e t  o u t  in  

i ts  j u r i s d i c t i o n a l  &  p r o c e d u r a l  g u i d a n c e  w h i c h  m a y  b e  f o u n d  o n  t h e  O F T  

website at; httD://oft.qov.uk/shared oft/merqers ea02/oft527.pdf. T h e  

r e l e v a n t  s e c t i o n  is  b e t w e e n  p a r a g r a p h s  11.24 a n d  11.29 o n  p a g e s  111 a n d  

112.

M y  o f f i c i a l s  h a v e  f o r w a r d e d  y o u r  le t t e r  t o  t h e  O F T  t o  n o t e  y o u r  vievv'S o n  t h e  

m a t t e r  a n d  c o n s i d e r  w h e t h e r  it w o u l d  b e  a p p r o p r i a t e  in  t h i s  c a s e  to  m a k e  s u c h  

a  r e q u e s t  t o  t h e  E U  C o m m i s s i o n .  It m a y  b e  n o t e d  t h a t ,  e v e n  if t h e  O F T  w e r e

P86

MOD300001460



For Distribution to CPs

to  d e c i d e  t h e r e  w a s  r e a s o n  to  m a k e  s u c h  a  r e q u e s t ,  t h e  f in a !  d e c i s i o n  o n  

w h e t h e r  to  a c c e p t  t h e  r e q u e s t  w o u l d  r e s t  w ith  t h e  E u r o p e a n  C o m m i s s i o n .

It s h o u l d  b e  u n d e r s t o o d  t h a t ,  f o r  t h e  p u r p o s e s  o f  u s i n g  m y  p o w e r s  t o  i n t e r v e n e  

in m e r g e r s  o n  p u b l i c  i n t e r e s t  g r o u n d s ,  it m a k e s  n o  s u b s t a n t i v e  d i f f e r e n c e  

w h e t h e r  a  m e r g e r  is  c o n s i d e r e d  b y  t h e  E U  C o m m i s s i o n  o r  t h e  U K  c o m p e t i t i o n  

a u t h o r i t i e s .  I c a n  i n t e r v e n e  in b o t h  d o m e s t i c  a n d  E u r o p e a n  m e r g e r s ,  t h o u g h  

t h e  p r e c i s e  p r o c e d u r e s  t h a t  a p p l y  in e a c h  c a s e  a r e  s l ig h t ly  d i f f e r e n t .

T h e r e  is  p u b l i s h e d  g u i d a n c e  w h i c h  s e t s  o u t  t h e  c i r c u m s t a n c e s  in w h i c h  t h e  

S e c r e t a r y  o f  S t a t e  m i g h t  u s e  h i s  d i s c r e t i o n  to  i n t e r v e n e  in m e d i a  m e r g e r s .

T h i s  is  a v a i l a b l e  o n  t h e  B I S  w e b s i t e  at:

h t t p : / / w w w . b i s . q o v . u k / f i i e s / f i l e l 4 3 3 1 . D d f . I m u s t  t a k e  t h is  g u i d a n c e  in to  

a c c o u n t  in r e a c h i n g  d e c i s i o n s  o n  w h e t h e r  to  i n t e r v e n e  in a  m e d i a  m e r g e r .

T h e  g u i d a n c e  i n c l u d e s  a  s t a t e m e n t  o f  p o l i c y  o n  i n t e r v e n t i o n  in b r o a d c a s t i n g  

a n d  c r o s s - m e d i a  m e r g e r s  -  w h i c h  is  w h a t  a  N e w s  C o r p o r a t i o n  a c q u i s i t i o n  o f  

B S k y B  w o u l d  b e .  T h e  g u i d a n c e  s t a t e s  t h a t  “s a v e  in  e x c e p t i o n a l  

c i r c u m s t a n c e s ,  [ th e  S e c r e t a r y  o f  S t a t e ]  w i l l  c o n s i d e r  i n t e r v e n t i o n  o n l y  in c a s e s  

w h e r e  m e d i a  o w n e r s h i p  r u l e s  h a v e  b e e n  r e m o v e d  b y  t h e  C o m m u n i c a t i o n s  A c t  

2 0 0 3 ” . It g o e s  o n  t o  s e t  o u t  t h e  r u l e s  t h a t  w e r e  r e m o v e d  b y  t h a t  A c t .  It f u r t h e r  

e x p l a i n s  t h a t  “s a v e  in  e x c e p t i o n a l  c i r c u m s t a n c e s ” i n t e r v e n t i o n  w o u l d  n o t  b e  

m a d e  in r e l a t io n  to  m e r g e r s  w h e r e  t h e r e  h a d  n e v e r  b e e n  a n y  m e d i a  o w n e r s h i p  

r u l e s .

i h o p e  t h a t  is  h e l p f u l  in  e x p l a i n i n g  t h e  s c o p e  to  i n t e r v e n e  o n  p u b l i c  in t e r e s t  

g r o u n d s  in t h e  p r o p o s e d  N e w s  C o r p o r a t i o n  / B S k y B  t r a n s a c t i o n .  T a k i n g  t h e  

p u b l i s h e d  g u i d a n c e  in to  a c c o u n t ,  if  y o u  h a v e  s u b s t a n t i v e  r e a s o n s  f o r  b e l i e v i n g  

t h e  t r a n s a c t i o n  c o u l d  r e s u l t  in e f f e c t s  d e t r i m e n t a l  t o  t h e  p u b l i c  in t e r e s t  s u c h  a s  

m i g h t  j u s t i f y  a n  i n t e r v e n t i o n ,  p l e a s e  d o  s u b m i t  a r g u m e n t s  o n  t h e  m a t t e r  f o r  m.y 
c o n s i d e r a t i o n .
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To:
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Attachments:

rEX','0=DTl/OU=DTlHQ/CM=REClPlEN I S/CN=
EM]

Chambers Sarah (CCP)
rEX:/O=DTl/0y=DTlHQ/CN=RECIPIENTS/CN=SACHAMBE1, Rees Andrew 
(CCP) fEX:/0=DTl/0U=DTIHQ/CN^REClP!ENTS/CN=AREES1,|

JCCP] [EX:/0=DTl/OU=DTIHQ/CN=RECiPlENTS/CN=^
ECommunications)

rEX:/0=^DT!/OU=^DTIHQ/CN^REClPiEN ! S/CN=
I rMPST MIN] r
rFX:/O=DTl/0U=DT]HQ/CN=RECIPiEN I S/CN=_ Davev MF
itiX:/0=DTl/OU=DTiHQ/CN=REClPlENTS/CN=EDAVEYl, Kelly Bernadette 
(MPST DG] fEX:/O^DTl/OU^DT!HQ/CN^RECIPlbN lS/CN=BMKELLY], 
SPAD MPST [EX:/0=DT1/0U^DT1HQ/CN=REC1P1ENTS/CN=SPAD1 
29/07/2010 at 15;06 
29/07/2010 at 15:06
RE; BSkyB Newscorp - TUC letter - revised draft

BSkyB Newscorp - l DC letter - revised draft SoS.doc

<>

I have amended the re le v a n t  paragraph as the SofS requested  (in tra c k  changes) lo 
e x p la in  how the p u blish ed  Guidance r e la t e s  to  the case  fo r  in u erven tio n  in  a 
Newscorp a c q u is i t i o n  o f  BSkyB. This provides a more h e lp f u l  and comprehensive 
response to  Mr Barber s in ce  i t  su g g e sts  what co n clu s io n  may be drawn rrom the^ 
guidance about whether or not a Newscorp a c q u is i t io n  o f  BSkyB i s  a case  in which 
th e  SofS would g e n e r a l ly  c o n sid e r  in te r v e n t io n .  The guidance c l e a r l y  in d icaues 
t h a t  i t  i s  not. ■

The o th e r  proposed c o n v e r s a t io n a l  tone type, changes seem i i rl i n e  .

From; ■ ^
Sent: 2 9 J u ly  iUiU i i :z '2

MPST MIN) On Behalf Of Cable MPST

T o : (CCP); Cable MPST 
~i (CCP); Rees Andrew (CCP) ;Cc: ChamJoers Sara 

(Communications) ;
(MPST DG); SPAD MPBI 
S u b je c t :  RE: BSkyB Newscorp - TUC l e t t e r  -  r e v is e d  d r a f t

(̂CCP) ;
MPST MIN); Davev MPST; K e lly  Bernadst

Thanks fo r  t h i s .  The SoS asked fo r  some fu r th e r  amendments to  t h is  l e t t e r  to  make 
i t  more c o n v e r s a t io n a l .  He has a lso  asked fo r  some more in fo  fo r  a new 
p e n u ltim a te  paragraph.

Can you p ro vid e  t h i s ,  t h i s  a ftern oon please?
«  F ile;*B SkyB  Newscorp - TUC l e t t e r  - r e v is e d  d r a f t  SoS.doc »

Happy t o  d is c u s s ,

in  India)
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P riv a te  S e c re ta ry  to  Vince Cable | 0207 2]

Department fo r  Business, Innovation & S k i l l s  - In v e st in g  in  our future

From: (CCP)
Sent: 23 Ju ly  2010 10:59
To: Cable MPST _____________  ________
Cc: ChairJoers Sarah (CCP) ; Rees Andrew (CCP) ; (CCP) ;
(Communications); (MPST MIN); Davey MPST; K e l ly  Bernadette
(MPST DC); SPAD MPST
S u b ject:  BSkyB Newscorp - TUC l e t t e r  - r e v is e d  d r a ft

<< F i l e :  BSkyB Newscorp - TUC l e t t e r  - re v is e d  d r a f t .d o c  >> << F i le :  BIS B r ie f in g  
P aper.pd f >>

Covering R e s tr ic te d

As requested , I a tta ch  a re v is e d  d r a f t  l e t t e r  to Brendan Barber at the TUC. The 
r e v is e d  t e x t  aims to  provid e  the f u l l e r ,  more h e lp fu l  explanation  the S e c re ta ry  
o f  S ta te  asked fo r  o f  the a p p l ic a b le  r u le s  and scope fo r  him to  take a c t io n . I f  
the S e c r e ta r y  o f  S ta te  i s  content with t h i s ,  we w i l l  adopt s im i la r  te x t  fo r  use 
in  r e p l i e s  to  other l e t t e r s  th a t  c a l l  fo r  the S e c re ta ry  o f  S ta te  to  in terven e  in 
r e s p e c t  o f  Newscorp's plan to  acqu ire  100% o f  BSkyB.

A lso  a tta ch e d  i s  a b r i e f i n g  not provided by News C o rp o ra tio n 's  l e g a l  a d vise rs  
Hogan L o v e l ls  s e t t i n g  out t h e i r  arguments on why the transaction, should not be 
deemed to  r a is e  re le v a n t  to  the media p u b l ic  i n t e r e s t  c o n sid era tio n s  and why an 
in te r v e n t io n  would not be a p p ro p ria te .  We have acknowledged r e c e i p t .  Please  note 
the  in form ation  in t h i s  note i s  provided; to  BIS in  confidence. ■

The Hogan L o v e lls  a n a ly s is  accords with our own assessment o f  the p o s it io n  - 
v.;hich i s :  '
(i) th a t  the tra n s a c t io n  appears to  make ho su b sta n tiv e  d i f fe r e n c e  to  the s t a t e  
o f  p l u r a l i t y  o f  persons with co n tro l  of media e n te r p r is e s  s in c e  News Corporation 
i s  a lr e a d y  deemed to  have the power to in f lu e n c e  the output o f  BSkyB and
( i i )  t h a t  our published guidance on use o f  the power to  in terv en e  in media 

misrgers su ggests  t h is  i s  not a c a s e ■ in  which we would expect to  use the power to  
in te rv e n e  save in e x ce p tio n a l  circ-omstances. We remain open to  argument on the 
m.atter but th ere  would need to  be su b sta n tiv e  inform ation on which to  base 
d i f f e r e n t  conclusions about the case fo r  a p u b l ic  i n t e r e s t  in te rv e n t io n .

My email o f  25 June covered a more d e ta i le d  b r i e f i n g  note on t h i s  matter.

We understa.nd (again in  confidence) th a t  News Corporation c u r r e n t ly  expects to 
submit a formal merger n o t i f i c a t i o n  to t.he European Commission, in e a r ly  
September. I t  may be noted th a t  the OFT does not expect the merger to give  r i s e  
to  co m p etitio n  concerns.

CCP2
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T h e  R t H o n  V in c e  C a b le  M P

Brendan Barber 
Trades Union Congress 
Congress House 
Great Russell Street 
London 
W C1B 3JS

Our ref; 210461 

Your ref;

July 2010
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Thank you for your letter of 16 June, I look forward to discussing your views 
on reforming the way mergers and takeovers are considered when we next 
meet.

In your subsequent letter of 23 June, you refer to the proposal from News 
Corporation to acquire 100% of the shares in British Sky Broadcasting 
(BSkyB). You suggested that I request that this be considered by the UK 
competition authorities rather than by the European Commission on the basis 
that it raises issues relevant to the public interest due to the impact on 
concentration of media ownership in the UK.

I thought it would be helpful to set out some more information on the scope for 
intervention and involvement in this area. As you say there is a way for the UK 
authority to rule on this. Specifically, the EC Merger Regulation (ECMR) states 
that the relevant competent authority of any member state may ask the EU 
Commission to refer a merger to them if the market affected by the merger is 
limited to that member state. In the UK, the relevant competent authority that 
would take decisions on whether to make such a request is the Office of Fair 
Trading (OFT). The OFT’s approach to possible use of this scope is set out in 
its jurisdictional & procedural guidance which may be found on the OFT 
website at; http://oft.qov.uk/shared oft/meraers ea02/oft527.pdf. The ■ 
relevant section is between paragraphs 11.24 and 11.29 on pages 111 and
1 1 2 .

My officials have forwarded your letter to the OFT to note your views on the 
matter and consider whether it would be appropriate in this case to make such 
a request to the EU Commission. You’ll appreciate of course, that even if the 
OFT were to make such a request, the final decision on whether or not to 
accept this rests with the European Commission.

i should make clear, however, that for the purposes of using my powers to 
intervene in mergers on public interest grounds, it makes no substantive 
difference whether a merger is considered by the EU Commission or the UK 
competition authorities. I can intervene in both-domestic and European 
mergers, though the precise procedures that apply in each case are slightly 
different.

Of course there is guidance on what circumstances the Secretary of State can 
use their discretion to intervene in media mergers. This is available on the 
BIS website at: http.7/w w w .bis.qov.uk/fii8s/fiiel4331.Ddf. I must take this 
guidance into account in reaching decisions on whether to intervene in a 
media merger.

P91

MOD300001465

http://oft.qov.uk/shared_oft/meraers_ea02/oft527.pdf
http://www.bis.qov.uk/fii8s/fiiel4331.Ddf


For Distribution to CPs

The guidance includes a statement of policy on Intervention in broadcasting 
and cross-media mergers -  which is what a News Corporation acquisition of
BSkvB would be. Paragraph 8.2 of the guidance states that “save in...... .̂......
exceptional circumstances, [the Secretary of State] will consider inten/ention 
only in cases where media ownership rules have been removed by the  ̂
Communications Act 2003”. It goes on to set out vyhalthgse cases are ihM  
would previously have been subject to media ownership rules -  all mergers 
invoivino the holders of Channel 3 and Channel 5 leievision licences qr  ̂  ̂
national radio aprvina.s. None of the cases listed concerns a merger involvin.g
BSkvB. The Guidance.further explains that “save in exceptional......................
circumstances” intervention would not be made in relation to mergers where 
there had never been any media ownership rules, in this case, it is not clear 
that any exceptionai circumstances exist that would justify deviating from the
general

D e le te d : T

D e le te d : ru les tha t w e re  
rem oved by tha t A ct

' i  D e le te d :  It

Iv applicable principles governing decisions on this mafier.

1 hope that is helpful in explaining the scope to intervene on publicjnterest ■ 
grounds in the proposed News Corporation / BSkyB transaction, i aking the 
published guidance into account, if you have substantive reasons for believing 
the transaction could result in effects detrimental to the public interest such as 
might justify an intervention, please do submit arguments on the matter for my 
consideration.

D e le te d : U
[w hat does th is m ean in th is  
case? This does no t say 
w hether th is case w o u ld  be  an 
'exceptional c ircum stance , or 
w hether th is is a case  'v '  'r-,
m edia ow nersh ip  ru les 
been rem oved by C A  2O0 .. . r  
'w here the re  had neve r been 
any m edia ow ne rsh ip  ru les'. 
Can you clarify]_________ _

VINCE CABLE
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Guardian Media Group

g m g
Kings Ftecs, 90 York Way, 
London N l 9GU '
Telephone 020 3353 2000 
www.gmgplc.co.uk

PLEASE TREAT THIS AS CONFIDENTIAL

30̂ *' July 2010

The Rt Hon Dr Vincent Cable MP
Secretary of State for Business, innovation 8l Skills &
President of the Board of Trade
Department for Business, Innovation & Skills
1 Victoria Street .
London SWIH OET

Dear Dr Cable,

* f relation to the potential acquisition by Nevî s Corporation of the 61%
of BSkyB currently in the hands of other shareholders, and Richard Desmond's 
acquisition of Five.

In recent years, via both the inquiry by the Lords Select Committee on 
Comimunications into "Media Ownership and the News" and Ofcom's more recent 
consultation on media ownership rules. Guardian Media Group has argued that 
current regulatory frameworks do not necessarily provide sufficient protection in 
terms of maintaining diversity of news provision.

These framewOTks were designed to cater for an old model o f media, in which media
such as TV, raaio and print were cieariy distinct from one another. Technology and 
c anging consumer behaviour have driven integration across these platforms 
meaning that cross-platform concentration of share and voice is the critical issue for 
plurality - not just the old debate about who owns terrestrial channels.

This area of weakness, alongside structural changes within the industry-specifically 
he increasing concentration of power among a small group of super-dominant 

platforms (such as the BBC, Google, News Corporation), while the majority of media 
companies race considerable economic challenges -  means there is a risk that a 
small number of organisations could develop an unhealthy share of media 
distribution and editorial voice in the UK.

Cont'd ...
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Guardisa jifedis Group

g m g

PLEASE TREAT THIS AS CONFfDEMTIAL

We do not have sufficient information at present to judge whether the proposed 
acquisition of BSkyB by News Corporation would fail foui of competition law. 
However, we believe that given the ievei of media control and ownership already 
enjoyed by News Corporation in the UK (which under iegisiation in other countries 
such as the US it would never have been able to achieve), a further increase in that 
control and therefore share of total voice would be undesirable. We also note with 
interest that the OFT is considering the proposed acquisition by BSkyB of certain 
television channels and the entire share capita! of Virgin Media Television Limited 
and Virgin Media Television Rights Limited, from Virgin Media Group.

We trust you wifi therefore consider the News Corporation/BSkyB deal an 
appropriate matter for intervention, given that it raises important public interest 
considerations as to the sufficiency of plurality of persons with control of media 
enterprises serving audiences in the UK.

Both the proposed BSkyB deal and the acquisition of Five are significant steps along 
the road towards greater consolidation and, consequently, further erosion of media 
plurality. On the basis that we cannot assume the current regulatory framework is 
sufficiently broad or robust to deal adequately with such cases, and that current 
market conditions, far from guaranteeing plurality, create an inherent bias towards a 
greater concentration of voice, we believe there to be grounds for the Secretary o f 
State to intervene into both deals on the basis that the media public interest 
consideration (plurality of media ownership) is relevant to each.

Yours sincerely.

A n a r e w  iv n iie r

Chief Executive, Guardian Media Group
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E N D E R S i'A N A L Y S IS

30 July 2010

R t Hon D r V ince  Cable MP
Secretary' o f  State' fo r  Business, In no va tio n  and Skills  
D epa rtm e n t fo r  Business, Innova tion  and Skills  
1  V ic to r ia  S tre e t  
London
S\A/iH oET ■

D ear D r Cable

The p roposed  purchase by News C o rpo ra tion  o f  th e  rem a in ing  60 .9% o f  BSkyB th a t  i t  does n o t a lre a dy  
own raises a n um be r o f  concerns w ith  respect to  th e  resu lting  o pe ra tio n  o f th e  UK m ed ia  se c to r th a t  are 
th e  re sp o n s ib ility  o f  th e  co m p e tit io n  a u th o r it ie s  in th e  UK and a t th e  European Com m iss ion . In a dd itio n .
I cons ide r th a t  th is  tra n sa c tio n 's  p o te n tia l e'ffects on m edia 'p lu ra lity ' in o u r soc ie ty  deserve an 
in te rv e n tio n  on yo u r p a r t unde r th e  "m ed ia  pub lic  in te re s t cons ide ra tion s " o f  The Ente rprise A c t 2002 , as 
am ended  by th e  C om m un ica tio n s  A c t 2003.

Enders Ana lys is  is a lead ing  UK inde penden t research com pany serv ing research and ana lysis to  ■ 
in ves to rs , com pan ies , re gu la to rs  and g o ve rnm en t dep a rtm en ts  in te re s ted  in th e  m ed ia , 
te le c om m un ica t io n s  and te ch n o lo g y  secto rs . I am  th e  CEO and ow ne r o f  Enders Analysis.

I he enc losed re p o rt p rov ides an ana lysis o f th e  d e ve lo pm en t o f  th e  ac tiv it ie s  o f  BSkyB and News Corp in 
th e  te le v is io n  and newspapers in th e  UK, and th e ir  lik e ly  d e ve lo pm en t ove r th e  pe rio d  to  2014 . I 
dem on s tra te  th a t BSkyB s ieao ing po s it io n  in th e  com m e rc ia l te le v is io n  m arke t, com b ined  w ith  N ew s  
Corp s lead ing  po s it io n  in th e  new spape r m a rke t, w ill g ive th e  resu lt ing  en te rp rise  an unp receden ted  
deg ree Oi co n tro l o v e r th e  te le v is io n  and new spaper indus tries  o f th e  UK. Th is  w ill reduce th e  p lu ra lity  o f  
m edia ow ne rsh ip , in m y  v iew , to  be low  th e  level cons ide red su ffic ie n t to  suppo rt o u r dem ocracy and-a  
v ib ra n t e co n om y  in th e  crea tive  industries , w a rra n tin g  a pub lic  in te re s t in te rv en tio n . For s im ila r reasons, 
th e  a cqu is itio n  by N o rth e rn  and Shell o f  Five also m e rits  in te rv en tio n . The A c t re fe rs to  th e  need [m y  
ita lics ], in re la tio n  to  eve ry  d if fe re n t aud ience in th e  UK, o r in a p a rtic u la r area o r io ca iity  o f th e  UK, fo r  
th e re  to  be a su ffic ie n t p lu ra lity  o f  persons w ith  co n tro l o f m ed ia en te rp rises se rv ing th a t aud ience '. As 3 

resu lt, I s tro n g ly  urge you  to  in te rvene  u n d e r th e  pub lic  in te re s t reg im e o f  The Ente rprise A c t 2002, as 
am ended  by th e  C om m un ica tio n s  A c t 2003,

I w ou ld  be m o re  th an  happy  to  discuss th e  con ten ts  o f  m y  re p o rt as th e  basis o f m y  conc lus ions w ith  
yo u rs e lf o r  w ith  m em be rs  o f  y o u r s ta ff.

Yours fa ith fu lly _________________^

L ia ire  tn a e rs

4BA Great Marlborough Street London VV1F 7JW ■ ■

T  t 44 (0)207 851 0900 F +44 (0)207 851 0919 E  info@endersanaiysis.com W  wwvv.endsrsanalysis.com '
E r ,6 e n  Analysis LiS. Ragislered in ScnOand Number; SC170417 Regisiered CTf.ce; yr/hitehail House 33 Yaaman Shore Dundee DO; a =j v a t  Reoistrabcn Numb-r =53 ===.= - a
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Section ! -  UK TV market through to 2014

UK TV m arke t

The UK TV marke t to ta lled  approx im ate ly £11.4 b illion  in 2009^ and comprised th ree  significant sources o f 
revenue (Chart 1): th e  licence fee (23%), advertising (25%) and pay subscription revenues (44%). The remain ing  
7% came from  a va rie ty  o f o the r sources, including global programme sales. These revenue streams are 
defined as fo llows:
® Pay -  Subscription and pay-per-vie»/ revenues generated from  the provis ion o f te lev is ion services, 

excluding any payments fo r te lecoms services, o r wholesale revenues from  th ird -p a rty  channel prov is ion '
® Advertis ing -  Revenue generated by te levision groups from  the  sale o f spot advertising. Excludes any 

revenue received from  programme production divisions 
» Licence — Revenue a lloca ted to  BBC television activ ities (excludes radio and o the r activities)
» O the r -  Includes esti.mates o f net TV shopping as well as sponsorship, p roduct placement, in te ractive  

revenue (e.g. prem ium  rate te lephony), program m e sales and S4C grants from  the  DCMS and non-UK  
subscription revenue from  BSkyB

Chart i;  UKTV revenue distribution, 2 0 0 9

PaysutSsEFiptiaas' onirtaustryd Ĵ

in d u s try  s truc tu re

BSkyB achieved to ta l revenue o f £5.9 b lliion in its last financial year (ending June 2010) and adjusted operating  
p ro fits  o f £855 m illion . BSkyB is the UK's leading supp lie r o f residentia l and business pay-TV services, and aiso 
supplies residentia l te lecom m unica tion services. W e estimate th a t BSkyB curren tly accounts fo r 57% o f UK 
residentia l subscribers to  subscrip tion pay-TV services and about 80% o f subscription pay-TV revenues. Virgin  
M edia is the  o the r leading re ta il p rovider o f pay-TV subscrip tion services, while BT Retail is a recent entrant.
BSkyB also competes w ith  th e  major UK TV public service broadcasters (PSBs). The BBC is th e  largest o f the  
PSBs, w ith  to ta l fund ing  o f £3.6 b illion (including radio and websites) in th e  year ending March 2010, 
p rindpa iiy  from  the  license fee. The o the r PSBs rely m ain ly on advertis ing fo r th e ir funding. ITV's to ta l revenue  
in 2009 was £1.9 b illion , on ly  £52 m illion larger than BSkyB's programm ing spend in the same period. Part of

" BSkyB pay revenues in c lu d e  re s id e n tia l and non -res id en tia l subsc rip tions , b o th  in th e  UK and o th e r co u n tr ie s  (e.g. Ire land).
 ̂BSkyB's to ta l revenues are  g e n e ra te d  fro m  subscrip tion  paym ents  and fees fo r  e n te r ta in m e n t p roducts , adve rtis ing  sales, res ide n tia l and 

business te le co m m u n ica tio n s  services, and  fees fro m  th e  w h o lesa lin g  o f  Sky channe ls  to  o th e r TV ope ra to rs .
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ITV's revenues came from  the  sale o f programm ing via ITV Studios; th is  con tribu ted  17.8% o f ITVs to ta l 
revenue. Channel 4 generated revenue o f £830 m illion, while Five is considerably sm alle r a t £259 m iiiion .

Development to 2014 .

BSkvB has acquired grow ing econom ic significance in th e  UK TV m arke t due to  th e  surge in pay revenue in 
recen t years (see next section), in contrast to  th e  revenues from  W  advertis ing th a t fund the commercia l PSB 
ooerators and, to  a lesser exten t, th e  BBC's license fee. Between 2004 and 2009, th e  to ta l revenue to  pay -W  
ooerators -  o f w h ich BSkyB accounted fo r some 80% in 2009 - rose by approx im ate ly 39% m nom inal te rm s, to  
account fo r 44% o f th e  to ta l TV market, w h ile  advertis ing revenues fe ll by 14.5% due to  ^
cyclical effects in 2008-09. As a result, th e  con tribu tion  o f advertis ing to  to ta l TV revenue fe ll to  25% in 2009  
from  35% in 2004. The licence fee se ttlem en t in force until March 2013 has increased the  BBCs revenues, 
a ibe it a t a much low e r rate than  pay revenues, resulting in licence fee revenues con tribu ting  an increasmgiy 
smalle r po rtion  o f incom e to  th e  to ta l TV marke t (22.8% in 2009 down from  23.4% in 2004).
During the  next five  years to  2014, pay-TV revenue is expected to  g row  a t the  same relative ra te  tak ing  t o j l  
revenues to  £5 95 b illion , 48.5% o f the  to ta l UK TV marke t in 2014, according to  ou r calcu lations .Chart 2). TV 
advertis ing is expected to  recover from  the  h istoric low  in 2009, bu t s tructura l change and a continued weak  
econom ic env ironm en t w iil resu lt in nom ina l TV advertis ing revenue again reaching a s im ilar level ,
th a t in 2004 a large decline in real te rm s. The governm ent is closely exam ining th e  curren t fund ing  or BBC TV 
channels and its o th e r activities. A fte r the  curren t licence fee se ttlem en t expires in 2013, the re  could be a 
s ignificant cut in th e  BBC's income, adversely affecting th e  position o f th e  BBC re la tive to  BSkyB in particu la r.

g r t  2 : UKTV  revenues by fu^nding type (m) £

i j - ; . - - ; -

A-,-....

......... ................ - ................ .................. .............. ........ .............. .

' j .  T - - - - - - - -  -—.'Z---------- ----- -  ........ ...... ■

^ In an in te rv ie w  w ith  The Daily Telegraph, Je rem y H u n t was x X v e r C T B f s h o u  W n o t

'^ l.,V u ,-w w te le e r.n h n n .u k /cu ltu re /tva n d r3 d fo /b b c /7 S 9 5750/Ucence-fee-for-wastefui-BBC-wll!-be-cut.htf f l l
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BSkyB's stra tegy fo r  revenue g row th

The surge in BSkyB's pay revenues is mainly due to  a two-pronged strategy o f expanding the  num ber of 
subscribers and selling more products and services to  each subscriber, thus lift in g  annual revenue per user 
(ARPU). Between 2005 and 2009, to ta l BSkyB subscribers (in the  UK, Ireland and o the r countries) rose by 15% 
to  reach 9,7 m illion  and ARPU rose by 25% to  reach £492(Chart 3). '

Chart 3 : Total subscribers (000) vs. annual ARPU T - - - l-r : - ' ' :  ^ ‘

;.r|: =L - S ........

= >. ■ cca's'.ii'sc.'iOE.--s .

BSkyB pay-TV subscriber g row th  has been assisted by levels o f p rom otiona l spend. According to  Nielsen data, 
BSkyB was the  fo u rth  largest advertiser by spend in th e  UK in 2008, spending £127 m illion , doub le th e  level 
recorded fo r 2004 (Table 1), in contrast, ne ither BT n o r Virgin Media (adjusting fo r th e  merger (between NTL 
and Telewest th a t established the group) spend as .much as BSkyB o r have increased spend to  th e  same 
degree, •

Table 1: BSkyB and com pe tito rs  advertis ing spend, .2003-2008

r.003 ■ . 2005 2005
BSkyB advertising  
spend (m) £41.7 £55.5 £ 111.2 £117.2 £155.1 £127.0

Ranking o f to ta l 
advertis ing spend 2 1 10 4 4 3 4

BT advertising  
spend (m) ' £96,4 £81.9 £80.4 £91.9 £92.1 £87.6

Ranking o f to ta l 
advertis ing spend 3 5 9 6 6 8

Virgin Media 
advertis ing spend 
(m)

- - £32.4* £37,6* £58,8 £60.5

Ranking o f to ta l 
advertis ing spend - - 45 36 13 16

*NP_ sp en d
[Source; The Nielsen Company, The Advertis ing Association Year Book]
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in add ition  up fron t costs to  the  BSkyB customer, chiefly ins ta ils tion  and the  SkY+ box, have been reduced and 
L  packages |.f Sky TV plys e ithe r sports, f i ta s  o r broadband are taken), BSkyB's costs o f
sourcing th e  set-top boxes were lowered by th e  purchase o f supp lier Am sirad in September 2007. Be ween  
2006 and 2009, the pene tra tion  o f personal v ideo recorders {PVRs} among the  BSkyB subscriber base rose 
from  23-3% to  66.5%. BSkyB does no t charge a m onth ly fee fo r the PVR service and the  box itselT is proviae a i 
modest cost or free fo r  certa in packages, requ iring BSkyB to  subsidise in re la tion  to  its 'no rm a l' cost. However, 
the  device adds substantia l value to  the  service, mainly by fac ilita ting catch-up TV' view ing, thus im prov ing  
custom er re ten tion . V irg in  Media instead charges customers a m onth ly fee o f £5 fo r  a PVR unless they  o p t ro r 
th e ir  to p  t ie r  con ten t package. By the  end o f 2009, Virgin Media had 862,000 customers taking a PVR, jusb 
23 6% o f th e ir  TV bass. BT Vision is also an im po rtan t supplier o f se t-top boxes due to  its BT Vision service. u i 

approxim ate ly 9.5 m iilion PVRs in the UK, we estimate th a t less than 20% were bought on a standalone  
basis, m ain ly e ithe r fo r  use w ith  Freesat o r Freeview (Chart 4).

Chart 1̂ -. Total UK housedholds with PVRs by piatforrn (ooo)

To spur p roduct adop tion , BSkyB announced in January 2010 th a t i t  w ou ld  provide HD capable boxes as 
standard equ ipm ent to  new subscribers to enable an upgrade to  HD w ith o u t having to  replace th e ir  se t-top  
box. For BSkyB, th is  e lim ina tes th e  increm enta l set-top box subsidy w hen a custom er decides to  upgrade. 
W hile the  customer benefits from  th e  subsidisation o f se t-top boxes, i t  is also true  th a t BSkyB's com pe tito rs  
f o r  t h e  p a y -T V  c u s to m e r  a re  a ls o  fo rced to  subsidise th e ir  customer p re m is e s  e q u ip m e n t  t o  m a in ta in  a leve!^ 

playing fie ld  in re la tion to  new customers. This makes it more d ifficu lt fo r  new  entran ts reiying on the  sale or 
set-top boxes to  engage the cus tom er in paying fo r the service {e.g. Canvas). In o rde r fo r new  sen/ices to  
generate reasonable levels of adop tion , they w ill likely have to  fo llow  one o f tw o  paths: inco rpo ra tion  in to  T'J 
sets; o r to  be given away as p a rt o f a package. Operators th a t decide to  give away o r subsidise hardware as 
pa rt'o f th e ir  package face h igher up fro n t custom er acquisition costs, a heavy burden on new entrants.
The second prong o f BSkyB's stra tegy has been to  expand the  num ber o f charged fo r products taken^by  
customers (Chart 5), in en te rta inm en t, BSkyB offers m u ltiroom  and HD, on top  o f pay-T^/ subscriptions. A t the  
end o f 2009, 2.1 m illion  customers to o k  e ithe r m u itiroom  o r HD respectively, each charged at a m on th ly  fee o f 
£10 (including VAT)).

Finally, BSkyB has been cross-selling te lecom s services to .pay-TV  subscribers since July 2006, w hen Sky 
broadband launched. By the end o f 2009, 24.8% o f BSkyB customers to o k  broadband while 2LS%  to o k  
te lephony and 13.4% purchased line renta l. Residential te lecom s con tribu ted  £514 m illion  to  BSkyB's revenue

'‘ T h e re  w i ll be  a cost in c u rre d  w hen up g ra d in g  a cus tom er. H ow ever it  is lik e ly  t o  be sm all, co ve rin g  any a d m in is tra tio n  costs and th e  cost 
o f  a n e w  v ie w in g  card t o  enab le  th e  HD channe ls . In co n tra s t, th e  c u rre n t cos t o f  upg rad ing  a c u s to m e r to  HD w h o  does n o t have  an HD 

box is s ta te d  as £200. . _
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in calendar year 2009.® BSkyB has been w illing  to  invest in these add itional products, despite residential 
te lecoms record ing to ta l ope ra ting  losses o f £503 m illion to  March 2010.

Chart 5 : Muitiproductsubscribers(000)

10,000 j _ _ ^  -

i V S I i 5= f ̂  i JM s’ fv ̂ ^ ■ r.:;. t.: I, \ , I! ' - -’ L ^ =.; v
-  . - - - - -  V  Z f -  v - - . _  - - - 7 X  , .. . .  - -

BSkyB's broader TV ac tiv it ie s

BSkyB's activ ities and its ab ility  to  influence o the r players in the m arke t extend well beyond its core pay-TV 
operations in to  o the r areas, where it has a p rom inen t role both as con ten t aggregator and channel supp lier 
and purchaser o f th ird  party channel content. Its o the r activ ities o f particu lar in te res t in th e  present context 
may be listed under th e  fo llow in g  headings. ■

•  News provis ion
•  Freeview presence • ;
•  Advertis ing sales '■
e Third pa rty  channel provision
•  Premium sports and film s ,

News p rov is ion : Sky News is one o f th ree substantia l providers o f UK TV news, supplying Its own channels and 
also Five. The o the r tw o  UK TV news providers are the  BBC and ITN. ITN is 40% owned fay ITV and provides TV 
news to  ITV and to  Channel 4. Sky News and the BBC are the only tw o  suppliers o f news fo r UK national radio. 
In March 2009, Sky News increased the num ber o f commercia l radio stations i t  supplied w ith  news content to  
over 300 (essentia lly th e  vast m a jo rity  o f all commercia l radio stations) fo llow ing  an agreem ent w ith  
Independent Radio News).
F reeview  presence: BSkyB's th re e  channels on Freeview are Sky News, Sky 3 (general ente rta inm en t) and Sky 
Sports News (which BSkyB has announced w ill become a pay only channel and replaced by Sky 3+1 on 
Freeview), The num ber o f fu lly  owned BSkyB channels on Freeview w ill increase to  fo u r (out o f a to ta l o f 47, 
excluding fou r HD channels) fo llow ing  an agreement to  purchase the  VM rv channeis from  Virgin Media on the  
13"''’ July 2010. The OFT is exam ining th is transaction w ith  a decision expected by the  14 * September 2010.
A dve rtis ing  sales: In 2010, w e  estimate th a t BSkyB w ill account fo r approximate ly 14% of UK TV advertising  
sales, th e  th ird  largest group (Chart 6), Assuming the  acqu isition o f VM tv is approved by the OFT, BSkyB's share 
o f advertis ing sales w ill rise to  circa 15% in 2011 as the  curren t agreement w ith  IDS fo r handling advertising  
sales ends.” W ith in  the  non-PSB commercial TV sector, its share o f TV advertis ing w ill be over 50%,

“  BSkyB ow n e d  Easynet, a p ro v id e r o f  business te le co m s  p roducts . On th e  2 l '  July 2010, BSkyB announced  th a t i t  had sbid Easynet to  
Lloyds D e ve lop m en t C ap ita l, D u ring  ca le n d a r year 2009, Easynet c o n tr ib u te d  £204  m illio n  revenue to  BSkyS,
* IDS sells a d ve .tis in g  fo r  th e  V M tv  channe ls  and U lCrv. UlCTV w ill becom e th e  adve rtis ing  sales com pany  fo r  Channel 4 fro m  January 2011,
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rh a rt 6* Share o f TV  new advertising revenue^ 2C io
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AUM UU5 S  6 ^ a n ,  white V M tv  was sold to  BSk,B in Jo i, 2010. V irg in  M adia re ta ins a 5 «  stake ,n d t .  UKTV
jo in t ven tu re  w ith  BBC W orldw ide  bu t th is  stake could also be sold.
Virein M ed ia 's w ithd raw a l from  con ten t ownership puts BSkyB in a com m anding position over the  ^ a r k ^ f o r  
1  channels inciud ing th ird  party basic channel carriage fees. As gatekeeper o f th e  sate ll.te piatforn^^ BSkyB ,s 
able to  d ic ta te  te rm s th a t a llow  its th ird  pa rty  channels to  be viable, w h ile  it extracts most o f the  pro i >. 
ame r im fB S k ^ T s  th e  position to  o ffe r, i f  it chooses, o the r non-PSB channels incentives to  stay exclusively

o n th e p a y -T V p l3t fo rm -E v e n th e m o s tp o w e r fu l 'th ird .pa rtvsupp lie rs , such asD isney/E  P ,m .ay e vie _ =

vassals o f ESkyB, constrained by its commercia l polides.
P rem ium  sports and fiim s i BSkyB occupies an uncontested position o f dom inance in th e  Pro^j^’on ^  te le v ^ed

fu r th e r s trengthened by th e  poor f i n a n c i a l  state oT many o f the  PL c u ,
dependen t on its w illingness to  back them .

‘to rn B , v . ,  ̂  ̂ p * j,p  A_j 2002 The investiga tion , Vi/hich ran ro r th ree  years,

s ’;™ i: t s r g : r . t ° ii^

b : r r s  - - -  -  ■'
appealing the  W MO remedy to  the  Com petition Appeals Tribunal.

“ is n o t a l ^ I g i c  investm ent [and ] a T ^ h  a n y i m ^ e s m ^ t w ^
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W hile th e  appeals by Sky and o the r parties are being heard, the W MO remedy is restric ted to  Virgin IVisdia on 
the  cable p la tfo rm  and to  BT Vision and Top Up TV on the  d ig ita l te rres tria l p la tfo rm . Even assuming the  WMO  
remedy is here to  stay, Sky re ta ins some fle x ib ility  to  game the remedy th rough sh ifting  certa in con ten t on to  
Sky Sports 3 and 4 and the use o f cross-promotions. In add ition. Sky has chosen to  w ithd raw  Sky Sports News -  
h ithe rto  available as a free -to -a ir channel on the  d ig ita l te rres tria l p la tfo rm  - behind its  paywall. Like Sky Sports 
3 and 4, Sky Sports News is now  to  be o ffe red as a bonus channel in SD and HD versions to  existing Sky DTH 
prem ium  dual sports {i.e. Sky Sports 1 and Sky Sports 2) subscribers.
Twen ty years ago, when BSkyB (then Sky Television) launched, films w ere the  m a jo r a ttrac tion and outlay or 
programme spend. Tha t has changed considerably over the  years. A lthough Sky prices its film  channels a lm ost 
as high as its sports channels, its cu rren t budgetary ou tla y  on film  content {£278 m illion in fiscal year 2009) :s 
only about a quarte r o f its ou tla y  on sports and has fa llen substantia lly a t curren t prices in recent years {e.g. It 
was £343 m illion in fiscal year 2005). Since the  very' beginning, Sky has held exclusive contracts w ith  th e  six US 
stud io majors fo r film s w ith in  th e  subscrip tion pay-TV w indow , and has contracts w ith  o the r leading suppliers. 
It also enjoys a position o f m arke t power since the  film  contracts are staggered. This, along w ith  its position of 
reta il m arke t power, has placed Sky in an unassailable position as wholesale purchaser, able over tim e  to  
negotia te successively low er fees as the  film  contracts become due fo r renewal. For the  film  suppliers, the re  is 
no a lte rna tive place to  go. The ir position is made still more prob lem atic by the  bund ling o f subscrip tion video 
on demand (SVOD) w ith  broadcast rights. Until now . Sky has made bare ly any use o f its exclusive SVOD film  
rights, opening itse lf to  th e  charge o f warehousing those rights, which m igh t o the rw ise be be tte r explo ited on 
the in te ractive cable and broadband platforms. Indeed, fo llow ing on from  th e  pay-TV investigation, O fcom has 
ju s t consulted on w he the r to  make a referral to  th e  Competition Commission (CC) and is to  announce its 
decision shortly. Vv'hilst th e  film  suppliers m igh t welcom e the  prospect o f becom ing available on o ther 
pla tfo rm s, th e ir  position is weak (hence a notab le lack o f expressed appetite  fo r  a CC investigation, w ith  Time 
W arner com ing ou t against i t  in its consu lta tion response to  Ofcom) and Sky is the  party able to  determ ine  
consumer choice. M os t recently, BSkyB has announced an exclusive m u lti-yea r o u tp u t deal w ith  T ime W arner 
inc.'s HBO, giving i t  access to  ail new  HBO-commissioned programmes and series, and the HBO lib ra ry , which  
Includes many ou ts tand ing hits, such as The Wire and The Sopranos.
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Sactson-.on U - UK newspaper m a rke t to  2014

T „ .  UK n = t» « l  press " = * ; !  “ “ J ' f r f . e v e n p e r  cpnsurper purchases o f Pewspape™ ^ 6 2 ^
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Chart 8a: Revenue breakdown.
Chart 8b: Revenue breakdow n,
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Indus try  s truc tu re
News Corp publishes fo u r na tiona l papers in the  UK; The Times, The Sunday Times, The Sun and the New s o f  
th e  World. The latest ABC data fo r June 2010 indicates th a t The Sun has the highest average da ily c ircu is tion  
amongst UK papers a t 2.98 m illion  copies, wh ile  The Times has circu la tion o f 504,000. In te rm s o f the Sunday 
t itle s , th e  N ew s o f  the World has circu la tion o f 2.83 m illion , also the  highest figure fo r any Sunday tit le , w h ile  
The Sunday Times has c ircu la tion o f 1.09 m illion , second behind the  Mail on Sunday (1.91 m illion ) in term s o f 
qua lity  titles.

In 2009, News Corp's papers accounted fo r  over 37% o f national newspaper c ircu la tion in th e  UK, th e  same 
share as the  tw o  next com pe tito rs , T rin ity  M irro r and Daily Mail and General T rust (DMGT), combined. News 
Corp has been slow ly gain ing share in th e  UK nationa l newspaper market as a result o f; good consumer, 
advertiser and socio-politica l position ing; susta in ing con ten t qua lity ; d iscounting; and product Improvements, 
frequen tly  add ing pagination. Scale and efficiencies in p rin ting  and d is tribu tion  have also helped.
in te rm s o f qua lity t it le s  (Table 2}, The Times and The Daily Telegraph have sim ilar levels o f readership (a 
broader measure o f reach th an  circu la tion} amongst adu lts at 3.6% and 3.7% respectively. W hen the Sunday 
t it le s  are compared, Tne Sunday Times is read by 6.5% o f adu lts and 9.9% o f ABC l's, w h ile  The Sunday  
Telegraph is read by 3.4% o f adu lts and 5.2% o f ABCl adults.
Table 2; Seiected UK newspaper readership

l l B i p i l S i l f i j M . .  F-aper “ o ts ' s ’̂ j r e c f  
- readarshiF - . .ASCI

Qua lity daily
The Times 3.6% 5.5% 1 .1 %
The Daily Telegraph 3.7% 5.8% 1 .1 %

Quality Sunday
The Sunday Times 6.5% 9.9% 2.2%
The Sunday 
Telegraph 3.4% 5.2% 1 .0%

Tabloid daily
The Sun 15.5% ■ 10.5% 22 .0%
The Daily M irro r 8.6% 5.0% 11.9%

Tablo id Sunday
News o f th e  Worid '■ 15.4% 1 1 .1% ■■ 20.8%
Sunday M irro r 7.7% 5.8% 10 .0%

• . [Source: NRS readership estimates, April 2009-March 2010]
vyhen the  ind ividual News Corp title s  are analysed against some o f th e ir com pe tition  it  can be seen th a t they  
command the  m a jo rity  o f readership in certa in demographics. The Sun is the most w ide ly read newspaper in 
the  UK, reaching 15.6% o f UK adults. A lthough the Daily Mai! (9.8%) is the  second most read daily. The Mirror 
is closer in natu re and reaches 8.6% o f adults. When analysed by socio-econom ic segment, 22% o f C2DE adults  
read The Sun w h ile  11.9% read The Mirror. The s itua tion  is very sim ilar w ith  the Sunday ed ition , w ith  15.4% o f  
adults reading News o f  the World, rising to  20,8% o f C2DE's reading the  title .
Development to 2014

in common w ith  o the r newspaper publishers. News In te rnationa l experienced a decline in advertis ing  
revenues from  the onset o f recession in H2 2008, un til about Q3 2009. These declines were severe: in the  
region o f 13% year-on-year in 2009. Our view is th a t, despite some strong g row th  in advertising in recent 
months, no tab ly from  reta il advertisers, the  long-term  pattern fo r the  newspaper industry in aggregate w ill 
con tinue to  be a decline in advertis ing in real terms due to  s tructura l factors, exacerbated by over-supply. This 
over-suppiy in the  newspaper market takes tw o  forms; the large num ber o f national titles , and the  scale o f the  
inven to ry on o ffe r w ith in  each tit le . The la tte r category exploded in th e  late 1990s, w ith  pagination increases 
re la ted to  supp lements and pull-outs. Weekend editions in pa rticu la r became unrecognisable from  th e ir  
equ iva len t editions 10 years earlier. In 2010, we believe aggregated advertising revenue w iil be rough ly £1.3 
b illion , abou t 50% o f the peak level and roughly in line w ith  revenues achieved in 1995.

10
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em u la tion  decline. TJeSon «  cu rren tly  ^  X h  the publisher seeds to  recognise

m ° u n . '20101. m 'the  pesi, The ^  « '
q o a lity p re s s s h a ,e |in p a r t ic u te r fro m T 7.e D o l/y re le g ro p l, |b y d .s c o u n t in g .tc n e  . .

, „  theo ry , pu rch .s lng  the  outs tand ing B S W  shares It * = s n .  already t i
financia l resources to  sustain its n ew spape r o r b roader manner, fo r  example o ffe ring p r in t and
experim ent w ith  media (see be low , under Section 111). Depending on its

S  — .. ,
Furtherm ore, th e  poss ib ility o f fu rth e r 'free ' p rin t
stopped publishing its free London evening i i  , subscription strategy. The London Paper,
M urdoch announced his in ten tion  to  sw itch ^  , ■ . { l l  m illion per m onth . W e assume
v.hich v.as d is tr ib u ting  400,000 free copies ac os , , ^ 3  provision to  consumers,
bo th  these changes were pa rt o f a s tra teg ic ,n it,a tive  to  3 d iscounted The Sun.
and to  p rom ote audience qua lity  to  advertising pa ners ov _  stra+egic fram ework , implying
and free access to  Sky News and Tbe Sun online, This is
tactica l varia tions w ill always be mobilised cO eve op editions and press and digital
no t to  suggest a free  The Sun w ill h it th e  streets as a w ho le  in th e
bundles fo r households could become critica l deve lopments ro, News Co.p s u p

' Z .  „ s u  .he q u e c lo u  o< n e s p u p e r
in August 2009 a fte r losing a series o f contracts 3gents in favour o f genera! and
Smiths News and John Menzies. The iong-terrn e consumers fo r newspaper publishers. Buying
superm arke t re ta ile rs is fu r th e r reducing the  f
newspapers is becom ing m ore  o ifficu t  y^b ile  these issues a ffect all newspapers to  some
to  the  sector) at exactly th e  w rong tim e  fo r  the  d is tribu tion  challenges w ill
degree, those publishers best able to  absorb Speep ■ b . bold deliveries is an onerously expensive 
c le l l y  b .  b « « r  p o s l. lo n .b  «  su™ ,P . For ,qo , w ltb  News

M - „o r  anb O M .T  hPlding ™ n ,  crucial P rin t cpp.racta

b6tw £ 6n them . ■ , u,

AS in t b .  case o f  BSkyB, a con. fea tu re o f News 
tb rough  edvertlarng. Table 3 be low  outlines the  ' 7 '
2003 and 2008. None o f the o the r m a jo r newspaper groups were among me u p 
Table 3; News ir^ to rna tiona l Newspaper adve rtis ingspe n d j ^

............... -  e - .

News In te rnationa ! 
Newspapers
Ranking o f to ta l 
advertis ing spend

£39.4

23

£33.6

32

£37.0

■-2 » 6.

£37.2

2flC7 1 1 2DLS

£36.7

34 37

£45.7

30

[Sour IT h T w e ls e n  C om p '^ ^ ^ ^p r il 2009, The Advertising A s s o d a to ^ T b ^ o o k ]

» News in te rn a tio n a l's  p r in t in g  subsid ia ry , N ew sprin te rs , s ta rte d
.ee-n..iMur'An., nrinrwwpprir rnm.'news.'StSXSI /B rst-editions,:  i elggraph-pn,.c..-. , K n o _ s ^
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■ Tho -nr^es newspaoers and o f The SanINew s o f
Table 4 below  presents the  revenue and n^adVoperating losses in th e  last tw o  financia l
th e  World. The data shows th a t th e  tw o  pape g P ^  ^p^ra ting  loss o f £87.4 m illion .years, in 2009, the total revenue from  a lun ree^^ape r. was I.1.U . , _______^

.....S S B a i a S l i i i

Operating  
p ro fit before
exceptional ------------- ------------- --------------------  ^

For classic display categories a n ^ ^ e ^ ^ c t iS ^ a d ? 3 ^ S 5  to  brands and agencies

^ i t ^ f r o T S I ^ T o r m a t 's  da ily frequency as adven is ing
w ith  p rin t than d ig ita l media, ; , is ts  too ), bu t ra the r over-supply o f tit le s
categories are no t d ig ita l media Sun, The Daily Mail and The Times)_ w ill
and inven tory . In th is  env ironm ent, the strongest tK  ̂  campaigns,
gain fu rth e r m arke t share, as some iesse i  , y tie s  would be a longer-term  op tion  lOr News
However, a s till g rea te r th re a t '° ! ' °  to  o ffe r advertisers p rin t, online and d ig ita l TV
Coro's UK operations, assum ing it  owned oSkyB ou t g , to  emulate, risking a more rapid
bundles. Such packages w ou ld  be agencies and marketers, than  w ou ld
decline in th e  b read th  o f newspaper usage by consumers, ana m a
othe rw ise be envisaged due to  m arke t dynamics alone. ^
on lin e  news subscrip tions, o r 'P^vwalls ', may p la ^ n  Im po rtan t - l e  in e e ^ m i  „
business model d e ve lo pm en t The a subscriber model fo r its d ig ita l
UK general newspaper brand to  do so The to
services, as does The Wail S tree t JoumaJ. ® ^
professional com m unities. There fore, despite t  e ir p ^ business-to-consumer space^
L b sc r ip tio n s  are e ffe c tive ly  in the  services are The N ew  York Times, w h ich
The key general news tit le s  to  have set up g = nyirr-'^p iv $10 m illion per vear (a new ite ra tion  oi
abandoned Sa T.moa Select ™ * ' T . ' S  
th e  sdbactlption Is to  be leunohed in M  2m % .n d  te  M
its online subscrip tions. The N ew  ^  corre lated to  tra ffic ), b u t also because genera l news
was too  small (adve rtis ing revenues f  ne tw ork , w h ich is increasingly th e  env ironm en t chat
journalis ts considered themselves cut ^  aggregation and key com m unication and social
makes the  news brand re levan t fo r a large audien e. gg w ord -o f-m ou th  d is tr ib u tion

: : S t n ? S e  increasingly perceived to  be critical e lem ents o,

r : ,
r r r d T r : r r h s r S o “ ^ ^ ^ ^

th e  limes, a uny tra c tio n  o ^75-30 rr,illion in advertis ing
fu rth e rm o re , p r io r to  the  Paywall, we estimate less than  the  tra ff ic
'revenue. Even assum ing th a t advertising volumes re /e n  d
has (because th e  audience is self-selecting, hig J  _ ® subscrio tion model w ill be in line w ith  th e  free

o d i f S i s l e S s 'S  t o T e t v f t S J h e  rimes' w ill inev itab ly  consider fu r th e r strategic deve lopm ents as 
n e c ^ s ™  and indeed an im pera tive  in th e  near fu tu re .

a
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n  ^ nn tin n  'va iiab le  to  The Times wouid be to  sw itch back to  a free model, and focus on developing a scale 
model as com pe tito rs  such as th e  M ail Online are doing. However, we consider th is  an ^
believe News in te rn a tio n a l and u ltim a te ly  News Corp are much more likely to  tr ia l a variety o f 
i S o L h e s  to  subscrip tion, particu la riy in ways where they can-evidence com pe titive  advantage over o the r  
pre-s and media groups. Sw itch ing the  nature o f con ten t provision by aggregating services sour .
V i t v  o f S S r e n t  a s L ts  and media, and so o ffe ring bundles such as the  T.mes/Sky, Sun/Sky, Times,/WS^ 
(branded) News Corp sport, (branded) News Corp business, (branded) News Corp ce leb rity , and so on, wou 
i c ^ o n  V have natu ra l appea fo r  consumers, bu t w ou id create screen-based con ten t channels fo r advertiser 
? t  a t  a r t  deal more op tim a l than a destina tion news site, in such a scenario, th e  question o f m one t s, g 
^m e s  online''as a stand-alone destina tion service wou ld no longer be an issue because consumers would . e  
purchasing bundles. Furthe rm ore, th e  concern th a t jou rna lis tic  influence collapses as a ®
L b S 'T p i t ,  also vanishes, o r a t least dim inishes, as the  scale o f access could be increased d am at c j l l r  
Indeed ju s t as consumers could be accessing con ten t th rough  a variety' o f bu rb les , 
t ployed more proactive ly across a varie ty o f outle ts. Such a strategy is no t so d iffe ren  
t h e r e  Nick R ob tson  is the  po litica l ed ito r, and provides expert comments on the  BBC News a. Ten, BBC New 
24 Radio 4's Today programme, the  BBC news site, his own BBC blog and so on.

The scale o f UK m ed ia and te lecom s companies
Chart 11 be low  oe tllnes the re la tive s i t .  b f e ta jo r com petlta rs  t«  BSkyS and News In te rb .tlo n a l
t l ie  companies In to  th ree  groups: m u lt ih jro d u tt, TV and newspapers. Each com pany s to ta l revenues r
stated w ith  the  exception o f BT where BT Retail revenue only is stated.

B ^ R e ta il is fo r  th e  ca lenda r year 200 9 . BT g roup  revenue  was £21  b illio n  in th is  pe rioa .
BSkyB is to ta l re p o rte d  revenue  fo r  f in a n c ia l year end ing  June 2009.
Virgin M e d i a  revenue  is fo r  th e  ye a r e n d in g  D ecem oer 2009. _ omr-n nncQ v,-v M nrcri 2010
BBC is th e  to ta l spend as s ta ted  in th e ir  200 9 /1 0  annua l re p o rt. Period  runs Trom Apr.l 20u9 to  M -  .

ITv reve n u e  is fo r  th e  y e a r end D ecem b er 2009.
Channe l 4  revenue  is fo r  th e  year e n d in g  D ecem ber 2009.

Five revenue  is fo r  th e  ye a r end is D e cem b er 2009. rnedia DM G T new spaper revenue  to ta lle d  £S76 m illio n  du rin g
DM G T yea r end S ep tem ber 2009 and  includes revenue  iro rr. no n -co n su m _r m edia . D M  P .

^ iL w T ln te rn a t io n a l in c lude s th e  revenue  fro m  th e  UK new spapers fo r  th e  year end ing  June 2005.

T r in ity  M ir ro r  revenue  is fo r  th e  y e a r end 3'^^January 2010.
John s ton  Press revenue  is fo r  th e  ye a r end 2"" January 2010.
N o rth e rn  and Shell re ve n u e  is fo r  th e  year end D ecem ber 2008.
T e leg raph  M ed ia  G ro u p  revenue is f o r t h e  year end  D ecem ber 2009.

G M G  revenue  is fo r  th e  yea r end M a rch  2010.
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.o n a l f a c s  com pe tition  from  a range o f independent newspaper 
News in te rna^  focus so le ly on publishing newspapers activities. This places
f o T b i r o n  S ; :  O f th is, £875 m illion , or 41.4%, shown, Hews
Tew s in te rna tiona l as the  largest newspaper jViedia Group publish nationa l t;t,es

" r s«pp.a O..
in  Chart n  above, m u lti-p roduc t companies ^ ^ 5  2 b illion , w h ile  BT Retail revenue is £4.2
‘ ch a rt 12^, BSkyB has th e  largest 35̂ ; ^  and News In te rna tiona l are already the  largest
b illio n  and V irg in M edia revenue is b t o  n ■ g .^up  w ill have annual revenuescompanies in th e ir  respective sectors and fo llow ing the m . g  ,

in  the  region o f £7 b illion .

BT Retail, BSkyB and Virgin Media consumer revenue ^

- . ' - A  . . .  .
. -= V t  ̂ V-  - - - ---T-f-[S; ■ !. ^ Coders ABaiysis based on com p ly  datsj

,  business unH revenue  p , b ,  a n d  dubs.
g fR e ta i l  ad jus ted  re ve n u e  is ta k e n  f ro m  BT d e lu d e s  chan ne l w h o le sa le  reve n u e  c

S  £ r r " S r o T r ^ ^  ( In d u d in g  c o n te n t, m inus  to ta l business revenues.
1
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15

MOD300001484



For Distribution to CPs

CONFIDENTIAL

Section Hi -  The potential impact on pluralftv

Tne goal o f pSurality

Bv moving from  a position o f materia ! in fluence to  one o f complete con tro l over BSkyB, News Corp w ill tr igge r 
the  legal procedures fo r con tro l o f mergers under UK law. Over the last few  decades governmenx 
w ithd raw n  from  in te rven ing in corpo ra te  takeovers, handing au tho rity  over to  the  Orfice 
and o the r regulators. However, pa rtly  as a result of the  e ffo rts o f Lord Puttnam , tne 2003 Communicat.ons Act 
gave back some au tho rity  to  th e  Secretary o f State over the  buying and selling o f TV, radio and newspaper 
companies. Lord Puttnam  and othe rs convinced the  governrr.ent o f the  day th a t the^appiication or com pe tiiion  
Saw did no t provide adequate p ro tec tion  fo r p lura lity . Media was made a speaai case.
UK governments and regu lators have consistently mainta ined tha t a hea lthy and in fo rm ed democratic sociery  
requires media 'p lu ra lity '. Baroness Biackstone, in troduc ing  w hat became the  2003 Communications Act in to  
the  Lords said th a t one o f th e  main purposes o f th e  legislation was 'to  ensure the  existence o f a range^o, 
media voices, safeguarding th e  vibrancy of. dem ocratic debate '. O fcom cited Parliament's concern th a t me  
underly ing principle is th a t i t  w ou ld  be dangerous fo r any person to  con tro l to o  much or the  nnedio because , 
his o r her ab ilitv  to  in fluence opin ions and set th e  politica l agenda',' P lura lity requires a signi,leant num ber o f 
broadcasters (radio and TV) and newspapers designed to  appeal to  'a_wide varie ty o f tastes and m ie re tts ^a s  
the legisla tion puts it. The Guidance Document o f th e  Departm ent o f irade  and Industry (now BIS) trom  M.=y 
2004 provides some useful examples o f proposed transactions th a t were denied consent by the  Secreiary ot 
State o r were granted his consent subject to  remedies on p lu ra lity  grounds."
in merger s itua tions invo lv ing newspapers, broadcast media or cross-media mergers, the  Secre ta^ o f State 
has the  au tho rity  to  issue an in te rven tion  notice. Such a notice triggers an in itia l investigaaon y  com .n o  
w he the r such pub lic in te res t issues are relevant to  a consideration o f th e  transaction, which re po ra  to  u e 
Secretary of State, prov id ing advice and recom mendations. The Secretary o f State may then decide to  re fe r jh e  
merger's p lu ra lity concerns, a long w ith  those regarding the  cond itions o f com petition , to  the CompeLiuon
Commission.
This au tho rity  was last used on 26 February 2007 when the  Secretary o f State fo r  Trade snd Industry issued an 
in te rven tion  notice w ith  respect to  the acquisition by BS'<yB o f a 17,9% shareholding in 1T\L Ofcom s m iual 
investiHation, reported to  th e  Secretary of State on 27 .April 2007, advised th a t 'the re  may no t be a su fncenx  
D lura lity o f persons w ith  con tro l o f the  media enterprises serving the UK cross-meaia audiences fo r nauonal 
new's and the U K T V  audience fo r nationa l news'.“  The issue o f p lu ra lity  was then taken up by t t e  ..om pe iu on  
Commission in its exam ination o f the  transaction. However, they concluded th a t 'the re  is insuffic ien t evidence  
f  suggest th a t the acqu is ition o f a stake o f th is  natu re would^give BSkyE o r its paren t companies me abd itv o, 
incentive to  exert ed ito ria l in fluence over ITV's news o u tp u t'. '

It should be noted th a t im pa rtia lity  is d is tinc t from  p lura lity . Section 5 o f O fcom 's Broadcasting Code 
establishes a requ irem en t o f due im pa rtia lity  in stories o f a politica l o r industria l nature by broadcas. me 
{no ting  tha t no such requ irem en t applies to  newspapers, which are pe rm itted  to  adopt em tona l ^
its Report to  the Secretary o f State on BSkyB's acqu isition o f ITV shares, O fcom stated: These regu la tory  
provisions, while they represent im po rtan t contro ls on im pa rtia lity  and qua lity , they  am  not d irectly concerne  
W itt o r a substitu te fo r  regu la to ry provisions aimed a t ensuring suffic ien t p lu ra ii^ - 'hey am noc designed 
remove the ab ility  o f broadcasters to  set the agenda by selecting the  issues and events ih a ^a re  c o v . , . d  ,n 
news broadcasting o r by de te rm in ing  the  re levant im portance th a t are given to  each o, these .

of 17.9%  of sharaholding in W  pic, 27 April 2007, page A. A redac-^d copy jqoA A copy is available ^
“  DTI, 'Enterprise Act 2002: Public Interest Intervention m Meaia Mergers', Guidance Docume , Y

n^/'filps/filel4331.pdf . . _ . . . -Dr-î vln CUr Rrniartrs<;HnP nte's 3CCUiS’ltion
of state pursuant to  Section 44A of the Enterprise A a  ®

of 17.9%  of shareholding in,(TV plc, 27 April 2007, page 19. A re d a a e a  copy is available at. --------- ---------------------- —
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‘ he n 'oaosed Nev«s Corp transaction
, „ p , ie = t io n . o » m = d B P » > W » ' ‘  P P esM  m a te  the  s6u « io n  a rg u a b ly 'w o rse 'th a n  it
W hy does News Corp's purchase ® y g  ,ha rt i t  is pe rm itted  to  own rn the  OS and

lr<=3dv is today? News Corp a lready owns mor= m ■ and the UK media m arke t is oiuen
r L “ o W r. . * ? a  l o r h .  She

? j ; : f s s r t : s r x , «
“ i r  h - n r  r r r  S b S n g  . oups. add it,o n ^ . .  group » i. i
* , , i , c . » e r a l  im p o r ta n t n e w  str a teg ic  op p o m u p ities .

First products cu rren tiy  separate ly offe red oy ° g j | ^ E ^ y u ld  bund le News in te rna tiona l t it le s  wren
d iscounted or orovided w ith o u t charge. For instance ^  long-held r e a d e r  loya lty to  tit le s
m on th ly  en te rta inm en t to  its  m illions o f customers m bhe o . ■ ,ds
such as The M irro r, The Dcnty Telegrapn and ^  p r e v i o u s  com pe tito r options,
reader loyaity would be measured by a new and in itia tives o f th is  nature could lead to  a
such as tem porary price d iscounts o r a new have assumed, boosting News Corp s
much m ore rapid decline in com pe tito r newspaper ^  |,now  something about th is ; Sky
X T p a r  m a V t  share a b o v . « %  ‘■ V i r r i l n e t
tU » - c u ia « o n m a g a * a in . h e U K b a s b d „ n A B C d , t e .  ,

Second the w idespread ava ilab ility  o f rast broadband is extended in te rv iews,
ts iev is ion . Today's newspaper websites s^y N e w s  “(especially video) w ill presum^ably
Once the  News Corp purchase has been com, , neNwspaper stories could appear a t the
be carried more and more fre qu en tly  on News orp ^   ̂ gskys channels, pa rticu la rly  Sky
bo ttom  o f tba Sk, News screen. “  l ^ ^ ^ y o t e u r r e c l ,  p lu ra lify  would decline, even if  tne
" ' ” t " ’’ l « S l ^ r . i n t e “ ? 0 ° 4 i n .a in  new s room s ,ha ta re  nom in a lly  se p a n sfe .

combinea organisation vO nnnn rtnn itv  to  inrluence.
Th ird , th e  loss o f th e  independen t BSkyB The 2006 investiga tion by
ta c it ly  o r o therw ise, th e  ed itona ! coverage o, Sky News ^  p rop rie to r in te rven tion  in Sky News
The Regulators o f th e  BSkyB purchase o f iTV shams tJ ,row ne rsh ip . Today, th e  presence o f
unde r its curren t shareho ld ing structure , bu t t  i^ c o u  substantia l external repu ta tions, helps
strong independent d irec to rs o f company . y^ pa rticu la rly  on news programmes,
p ro tec t the  independence and d ivers ity o f w ha t appears on sc. , P

Thi< concern is he ightened by M r Rupert M u rdochs |rr particu la r, M r M urdoch
properties, exercising ed ito ria l contro l on key com pe titio n  Commission; Tn re la tion to  The
plays an active ro ie  in ed itona ! policy at e -u n  a . genera lly independentiy taken, th e  ed ito r
L n ,  w h ils t the  ed ito r 's  decisions on news J ^ p e r t )  M urdoch and News In te rna tiona
also has regular discussions w ith  o the r L i t e r s ' s L  a lo  concluded th a t 'News In te rna tiona l
Executive cRmpar^yraRd News Corporation are heavily involved in decisions arrecting .
f+he UK newspaper hold ing company, ai ^
c i ,c u l= t io n a b b p ro f l ta b i l i ,y o f ,b » n e w s p .b . r t r e le , -  _ w , „  new , o u fK s  « p e d i.n v
One could be tem p ted  to  conclude o f media p rop rie to rs . This
sites protects th e  UK pub lic and its po litica l le a d js  ® “  gove rnm ent and po litic ians to  account
f t t t t O P I  urgum ern, Thu prey, f  f  ”  to  angag. Ip i » - « f i ; «

’  “ T  " ’ ?,p“ ° r f-P d  W  p " «  p C m m o a  t t i i l  p tov ide tba  bulk o f news gafnarmg ope ra tio n , in th e  d k ,
reporting. Newspapers .n d  T V . .  P g to  some controversy. W hile some studies have
The link between endorsem ent and aoting ' " “ " " " ‘ f " ”  ‘ suggest th a t they can Increase the

r s g S . r j i x ' ~ e S o r r e S t ^

M,

^  S b sn to  Iyengar- »M D onalq  irinoet, jveyreo 17
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in te rna tionB i polling company YouGov, com m ented th a t 'the  news o f newspapers rr.atters much more than  
endorsements'.^*
Sim ilar issues apply to  coverage by Sky News and /o r News Corp's tit le s  of p roduct launches and pricing  
innovations from  com petito rs. BSkyB contro ls ail UK pay-TV rights fo r  m a jo r sports events and fo r Hoiiywooa  
movies, as we!! as recently adding exclusive access to  HBO programm ing to  its con ten t on offer. An a ttem p t by 
3 com pe tito r to  launch an a lte rna tive offe ring , o r to  com pete d irectly against its channels, could be impeded  
by the  fa ilu re  o f the  News Corps tit le s  to  publicise th e  availab ility or pricing o f competing services; o r any 
system atic slant against its com petito rs  and in favour o f entities in News Corp or en tities tha t are known to  be  
supportive  o f News Corp.
in th is context, regu latory con tro l o f strong and increasingly powerfu l companies such as BSk^'B is centra! to  
m ain ta in ing the  cond itions o f com pe tition  on the  re levan t markets. However, th e  experience or the  recent 
th ree -year Ofcom pay-TV investiga tion suggests th a t th e  process is challenging, expensive and tim e-consum ing  
fo r BSkyB, its com petito rs and th e  regu lator. Ofcom 's conclusions in its pay-TV consulta tion are being iitiga ied  
by BSkyB, which reacts w ith  hos tility  to  all regu la tion affecting its operations, to  which it is in princip le  
opposed, it has consequently prox'ed a lmost impossible to  in troduce effective regu la tion to  m ain ta in a fa ir and 
level TV marketplace fo r  BSkyB's com petito rs. The proposed ESkyB transaction is like ly to  make it more  
d iff ic u lt fo r  even h igh ly skilled regu lators such as O fcom  to  achieve th is goal. Should Orcom s powers be 
m ate ria lly  reduced in a new Communications Act, th is concern would be exacerbated.
BSkyB has a position o f strength in th e  UK TV market, w h ich  we expect to  increase (see Section I). News Corp s 
transaction is in tended to  fu r th e r streng then th is  position by reducing the  companv''s exposure to  cyclical 
advertis ing revenues."" Jeremy Darroch, th e  CEO o f BSkyB, noted in last year's Annual Report 'By delive ring on 
ou r plans and remain ing focused on customers, we have the po ten tia l to  build a larger, more durable [ou r 
ita lics] business and create s ign ifican t value fo r  shareholders '."
One illus tra tion  o f how  BSk\'B could increase its dom inance ye t fu rth e r was provided by Sky Television s 2001 
bid to  provide ITV's national news services."® The incum bent provider, ITN, ba ttled successfully to  reta in tne  
con trac t and still holds i t  today. But i f  Sky had won, !TN would have had to  dram atica lly reduce its costs and 
reduce its  news gathering opera tions around the  world . Eventually its  o the r main customer, Channel 4 News, 
w ou ld  probab ly have been fo rced to  ob ta in  its  materia! from  elsewhere by using e ithe r Sky News o r the ESC. 
Five sw itched to  Sky News as its  news prov ider in 2005, meaning th a t th e  BBC and Sky News wou ld  have been 
the  on ly  tw o  significant nationa l news providersTn th e  UK. When the contract comes up fo r renewal in fu tu re  
years, iTV could decide to  sw itch to  a consortium  led by BSkyB a t any tim e. A lthough ITV owns 409^o f UN, 
ITN’ s most recent accounts w ere heavily qua lified, in pa rt due to  its pension defic it. '  A duopo ly o f W  news 
providers in the  UK is the re fo re  a realistic fu tu re  scenario. A duopo ly o f radio news provision already exists 
(the BBC and BSkyB, see earlie r section on news provision).
A lthough it is theo re tica lly  possible th a t In te rnet-enab led te levision options w ill be to  the  de trim en t o f 
tra d it io n a l TV, the re  has been litt le  evidence to  date th a t such options are m ateria l. While abou t 72% o f UK 
households are now  on broadband, online video consum ption accounted fo r 2% o f ail m inutes viewed per day 
in December 2009 (Chart 13). We continue to  antic ipate no materia ! challenge to  BSkyB from  the  In te rne i 
space in the next five  years.

P e te '' Kelner q u o te d  in  ihe Times o f  3 0 “'' S e p tem ber 2009
Pre^s a n n ouncem en t by News Co,-p on  th e  p roposa l to  buy  th e  re m a in d e r o f SSKyB s shares, 15 June 20..0. 

v id e o  content fo r  th e  w e b s ite  o f th e  D a ily M ail.

18

P113

MOD300001487



1 4

For Distribution to CPs

C O N F ID E N T IA L

Chart 13: UK broadcast and online video consumption, December 2009 v r
( m i n u t e s  p e r  day: proportion of total) _ _ Tc-ayer, O.i-s,

- ..........................
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" ;   ̂ -̂ ô s-ce B4R5 Enders Ana.'ys-tS-csasea O''OsTScors]

...............  - - 7 .  —

W hen News Corp announced th e  proposal to  buy S k  th a t th is deal warrants a p lu ra lity
Corp Chief ope ra ting  O fficer, com m ented m a t th e  - m  ny d d n o ^  ^  m  ^  ,evel.
r e v L , -  w e  believe instead th a t th e re  >s - f  L e r v e n t io n  notice under the
W e the re fo re  consider i t  app rop ria te  to r  - A r t  ?no2 as amended by the  Communications Act
'm ed ia pub lic in te rest considerations' or The Enterprise rtij-y ia riy  tim e ly  as th e  leading positions o f
2003. Furthermore, w e  also - - i  -  «  u 7 n e : s r a r - a i : t  w il l s treng then in the  period to
fo ? A  X  e ro u m re  the  Secretary o f State to .g ive urgent a tte n tion  to  the  m a tte r in th e  available
window o f oppo rtun ity . •

shou ld be dea r tha t a sihdiar teasonihE In fa vou r o ftn .e tv e n u o n  by the  Secretan,
transaction  involv ing N orthe rn  Shell and Five.

 ̂Speaking on the conrerence eal! with analysts following the announcement of the bid proposal.
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Appendix

Enders A na ly s is  research  subscribe rs

Pubiids 
WCRS 
WPP

F ilm /T e ie v is io n /T i/iu s ic  

A rq iva  
B B C  A ud io  &  M usic  
B B C  N ew  M edia  & T e chno lo gy  

B B C  P o licy  &  S tra tegy 
B B C  W orldw ide

B SkyB  
C ana l +
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E-mail IVlessage

s-rom:
To:

Cc:

Sent:
Received;
Subject:

Attachments;

Cable MPST [EX:/0=^DTi/OU=DTiHQ/CN=REC!PibN i S/CN=CABLEM]

fEX:/0=DTl/OU=DTIHQ/CN=RECIPIENTS/CN::
Chambers Sarah (CCP) 
rny/n-nTI
{CCP) fFX:/0^nTI/OlAnTiHQ/CNi>RECIPlENTS/CN=AREESl

CCP) {EX:/0=DTi/OU=DT!HQ/CN=RECiPIEN i S/CN^

Vl—V . ;/■
Communications') ------------
ir̂ i \ r'.'Ti! —D. r'lmcTMXO/r'M —

(fVlPST DG) iEX:/O^DT!/OU=DT!HQ/CN=RECiPIENTS/CN=BMKELLYl 
02/08/2010 at 13:29 
02/08/2010 at 13:29 
FW: FAO:

The SoS has proposed the a tta ch e d  tracked  changes to  the Brendan Barber l e t r e r  
which i s  intended to  make i t  c le a r  th a t  he has not prejudged t h i s  case and has an 
open mind u n t i l  he sees re p r e s e n ta t io n s  and evidence. PI shout i f  alarm b e l l s  
s t a r t  r in g in g

The SoS i s  o f  the view th a t  News C o rp o ra tio n 's  lawp/ers can h a rd ly  be considered  
an independent source o f  a d v ic e .  The SoS has read s t r o n g ly  argued views to the 
c o n tra ry .  He i s  somewhat concerned to  read th a t  "OFT does not expect the merger 
to  g iv e  r i s e  to  com petition concerns". Does t h is  not suggest th a t  th ey  have 
p rejud ged  the issu e ?  Or have th ey  a lre ad y  c a r r ie d  out an e va lu a tio n ?

The SoS has a ls o  queried  what other re p re s e n ta t io n s  have been re c e iv e d . Have 
o ther media groups w r i t te n  l e t t e r s ?  The BBC? Are we exp e ctin g  re p re s e n ta t io n s  
from th e s e  and others?

The SoS would l i k e  to  review  the p o s i t io n  when he re tu rn s  from lea ve  in  the l a s t  
week o f  .August. On' t h i s  b a s i s ,  I would be g r a t e f u l  i f  you could provide answers 
to  t.he above question s during the course o f  t h i s  week and an update sub lo r  n is  
c o n s id e r a t io n  on 20t.h August. ■■

Thanks
1

Thanks

From; MPST C en tra l Admin 
Sent: 02 .August 2010 10:09
To; Cable MPST______ ^
S u b je c t :  FAO:

<>
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'he R t H on V in c a  C able MP

Trades Union Congress 
Congress House 
Great Russell Street 
London 
WC1B 3JS July 2010

Thank you for your letter of 16 June. I look forward to discussing your views on 
reforming the way mergers and takeovers are considered when we next meet.

In your subsequent letter of 23 June, you refer to the proposal from News Corporation 
to acquire 100% of the shares in British Sky Broadcasting (BSkyB). You suggested 
that I request that this be considered by the UK competition authorities rather than by 
the European Commission on the basis that it raises issues relevant to the public 
interest due to the impact on concentration of media ownership in the UK.

I thought it would be helpful to-set out some more information on the scope for 
intervention and involvement in this area. As you say there is a way for the UK 
authority to rule on this. Specifically, the EC Merger Regulation (ECMR) states that the 
relevant competent authority of any member stats may ask the EU Commission to 
refer a merger to them if the market affected by the merger is limited to that member 
state, in the UK, the relevant competent authority that would take decisions on 
whether to make such a request is the Office of Fair Trading (OFT). The OFT’s 
approach to possible use of this scope is set out in its jurisdictional & procedural 
guidance which may be found on the OFT website at:
httD:.//ofi.qov.uk./shared oft/'merqers ea02/oft527.pdf. The relevant section is between 
paragraphs 11.24 and 11.29 on pages 111 and 112.

My officials have forwarded your letter to the OFT to note your views on the matter 
and consider whether it would be appropriate in this case to make such a request to 
the EU Commission. You’ll appreciate of course,, that even if the OFT were to make 
such a request, the final decision on whether or not to 'accept this rests with the 
European Commission.

i should make clear, however, that for the purposes of using my powers to intervene in 
mergers on public interest grounds, it makes no substantive difference whether a 
merger is considered by the EU Commission or the UK competition authorities, i can 
intervene in both domestic and European mergers, though the precise procedures that 
apply in each case are slightly different.
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Of course there is guidance on what circumstances the Secretary of State can use 
their discretion to intervene in media mergers. This is available on the BiS website at: 
hftn-,Vwww.bis.aov.uk/files/fil8l4331.pdf, i must take this guidance into account in 
reaching decisions on whether to intervene in a media merger.

The guidance includes a statement of policy on intervention in broadcasting and 
cross-media mergers -  which is what a News Corporation acquisition of BSkyB would 
be. Paragraph 8.2 of the guidance states that “save in exceptional circumstances,
[the Secretary' of Stats] will consider intervention only in cases where media 
ownership rules have been removed by the Communications Act 2003”. it goes on to 
set out what those cases are that would previously have been subject to media 
ownership rules -  all mergers involving the holders of Channel 3 and Channel 5 
television licences or national radio services. None of the cases listed concerns a 
merger involving BSkyB. The Guidance further explains that “save in exceptional 
circumstances” intervention would not be made in relation to mergers where there had
never been any media ownership rules. J have yet to see the representations and........
evidence relating to this case and have an open mind as to whether there would be 
grounds for intervention, should the proposed acquisition proceed.

I hope that is helpful in explaining the scope to intervene on public interest grounds in 
the proposed News Corporation / BSkyB transaction. Taking the published guidance 
into account, if you have substantive reasons for believing the transaction could result 
in effects detrimental to the public interest such as might justify an intervention, please 
do submit arguments on the matter for my consideration.

D e le te d : In th is case, it is not 
d e a r tha t any exceptional 
circum stances exist tha t would 
justify deviating from  the 
generally app licable princip les 
governing decis ions on th is 
matter.

VINCE CABLE,
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D ep artm en t for Byssness 
inno¥atioii ^  Skills

i he Rt Hon Vince Cable fvlP

Brendan Barber 
Trades Union C o n g re ss  
C o n g re ss  House 
Great RusseJl Street 
London 
W C 1 B  3JS .August 2010

i nahk you for your letter o f  16 June. ! look forvvard to discussing your views on 
reforming the w ay m ergers and takeovers a fe  considered w hen v</e next m e e t

in youf suD sequent letter of 23 J u n ejyo u  refer to the proposal from News Corporation 
to acquire 100% of the sh a re s  in British S ky  Broadcasting (BSkyB). You suggested  
tnat i request tnat this be considered by the UK competition authorities rather than by 
the European Com m ission on the basis  that it raises issu e s  relevant to the- public 
interest due to the impact on concentration of media ownership in the UK.

I thought it would be  helpful to se t  out so m e  .more infomiation, oh the, sc o p e  for 
intervention and inyolvement in this area. A s you s a y  there is a  w a y  for the UK 
authority to rule on this. Spedficaliy, the E C Merger.Regulation (ECMR) states that the 
relevant com petent authority o f  any mem ber state m a y  a sk  the EU Commission to 
refer a  m erger to them  if the market affected, by the m erger is limited to that member 
state, in the UK, the relevant competent authority that would take decisions on 
whether to m ake such  a request is the-Office of Fair Trading (OFT). T h e  O F T s  
approach to possible u se  of this sc o p e  is se t  out in Its jurisdictioRa! & procedural 
guidance which m ay b e  found on the O F T  website at: ' '
i.iitMTjU.k9CjVi.U!S£sl}3red_j3fiim^ eaQ2/Gti02 /,pdf. T h e  relevant section is between 
paragraphs 11 .2 4  and 11 .2 9  on p a g e s  111  and 112.

My omcials nave lorwarded your letter to the O F T  to note your views on the matter 
and consiaer w h eth er  it would be appropriate in this c a s e  to m ake such a request to 
the  EU Com m ission. Y o u li  appreciate of course, that e ve n  if the OFT w ere to make 
such  a request, the final aecision on whether or not to accep t this rests with the 
European Commission. '

1 should maKe clear, however, that for the purposes of using my powers to intervene in 
m ergers on public interest grounds, It m akes no substantive difference whether a 
m erger is consiaered by the EU Commission or the UK competition authorities. 1 can 
intervene in both dom estic  and European mergers, though the precise procedures that 
apply in e a c h  c a s e  are  slightly different

1 Victoi'lc Sreet, London SW/tH Q£T 
W¥,fW,bts.gsv.uk-
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O f course there is guidance on what circumstances the Secretary of State can use 
their discretion to intervene in media mergers. This Is available on the BIS website at:
httD://www,bis.aGV.uk/fiies/file14331.pdf. I must take this guidance into account in 
reaching decisions on w h ether to Intervene in a media m erger.

The guidance includes a statement of policy on intervention in broadcasting and 
cross-media mergers -  which is what a News Corporation acquisition of BSkyB would 
be. Paragraph 8,2 of the guidance states that “save in exceptiona! circumstances,
[the Secretary of State] will consider intervention only in cases where media 
ownership rules have been removed by the Communications Act 2003". It goes on to 
set out what those cases are that would previously have been subject to media 
ownership rules -  all mergers involving the holders of Channel 3 and Channel 5 
television licences or national radio services. None of the eases listed as concerns a 
merger Involving BSkyB. The Guidance further explains that “save in exceptional 
circum.stances" intervention would not be made in relation to mergers where there had 
never been any media ownership rules. I have yet to see the representations and 
evidence relating to this case and have an open mind as to whether there would be 
grounds lor intervention^ should the proposed acquisition proceed.

I hope that is helpful in explaining the scope to intervene on public interest grounds in 
the proposed News Corporation /  BSkyB transaction. Taking the published guidance 
into account, if you have substantive reasons for believing the transaction could result 
in effects detrimehta! to.the public interest such as might Justify an- intervention, please 
do submit arguments o,h the matter for my consideration.

V IN C E  C A B L E
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E-mai! Pi^essage

From:

To;
Cc:

Sent:
Received:
Subject:

lEX:/0=DTI/OU=DTiHQ/CN=RECiPiENTS/CN=r
Cable MPS l fEX:/0=DTI/OU=DTIHQ/CN^RECIPiENTS/CN=CABLEl\'li 
Chambers Sarah (CCPi

(CCP fEX:,/0=D I i/OU=DTlHQ/CN=RECiPiENTS/CN=AREES1.
CCP) lEX:/0=DTI/OU=DTlHQ/CN=RFCiPIENTS/CN=l

KCommunications)
[fcX:/0=D I l/OU=DTlHQ/CN=RECiPIENTS/CN:: Kelly Bernadetts
(fvlPST DGl [EX:/0=DT!/OU=DTlHQ/CN=PxECIPiENTS/CN=BiVlKri I Y1 
03/08/2010 at 11:38 
03/08/201 Oat 11:38
Newscorp/BSkyB - response to SofS's queries

As re q u e sL e d , he re  i s  some f u r t h e r  a d v ic e  re s p o n d in g  to  th e  p o in ts  r a is e d  by  th e  
S e c re ta ry  o f  S ta te .  '

1. I t  IS  r i g h t  lo say th e  s u b m is s io n  from  N e w sco rp 's  la w y e rs  Hogan L o v e l ls  does 
non re p re s s n c  in d e p e n d e n t a d v ic e .  I t  i s  th e  fo rm ia l p o s i t io n  o f  Newscorp. A.11 such 
r e p r e s e n ta t io n s  musL be p r o p e r ly  c o n s id e re d  and ta k e n  in t o  a cco u n t bv th e  
S e c re ta ry  o r S ta te  i n  e x a m in in g  th e  is s u e  and re a c h in g  c o n c lu s io n s  a b o u t th e  
m e r i t s  o r  in t e r v e n t io n .  But he is  n o t bound to  ag ree  w ith  any p a r t i c u la r  
s u b m is s io n .

2. The BIS co rre sp o n d e n ce  u n i t  has re c e iv e d  no subm dssions on t h is  m a t te r  fro m
o th e r  m edia  o r g a n is a t io n s .  T he re  a re , how ever, numerous l e t t e r s  from  MBs (on 
b e h a l f  o f  c o n s t i tu e n ts )  and miemJoers o f  th e  p u b l ic .  In  th e  m a in  th e s e  e xp re ss  
b ro a d  co n ce rn s  and r s i l e c t  a b e l i e f  t h a t  th e  S e c re ta ry  o f  S ta te  has th e  a u t h o r i t y  
t o  p re v e n t  Newscorp fro m  a c q u ir in g  100% o f  th e  BSkyB. We p ropose  now to  respond  
to  th e s e  l e t t e r s  d ra w in g  on th e  l in e s  a dop te d  i n  th e  r e p ly  t o  th e  TUC (w h ich  
is s u e d  y e s te rd a y )  and w h ich  echo th e  l i n e  used in  Mr D a ve v 's  re c e n t r e p ly  to  th e  
PQ fro m  C h ln y e lu  Onwurah. ■ ■ ’

3. W m le  e x p re s s in g  s t r o n g iy  h e ld  v ie w s , th e s e  l e t t e r s  g e n e r a l ly  do n o t p ro v id e
re a s o n e d  argum.ents p e r t in e n t  t o  th e  s p e c i f i c  q u e s t io n  th e  S e c re ta ry  o f  S ta te  has 
to  c o n s id e r  -  w h ich  i s  w h e tn e r o r n o t th e  p ro p o se d  t r a n s a c t io n  c o u ld  r e s u l t  i n  a 
lo s s  o f  s u f f i c i e n t  p l u r a l i t y  o f  pe rsons  w i th  c o n t r o l  o f  media e n te rp r is e s  and 
w h e th e r  i t  i s  a case in  w h ich  a p u b l ic  i n t e r e s t  in te r v e n t io n  m ig h t be 
a p p r o p r ia te .  Our own a n a ly s is  o f  th e s e  q u e s t io n s  le a d s  to  th e  c o n c lu s io n  th a t  
in t e r v e n t io n  appears u n l i k e l y  to  be a p p ro p r ia te  in  t h i s  case -  as b r i e f l y  s e t o u t 
i n  my o r ig in - a i  b r ie f i n g  n o te  s u o m it ts d  on 25 June. The Hogan L o v e l ls  s u b m is s io n  
on b e h a lr  o r  Newscorp draws much th e  same c o n c lu s io n s  f o r  th e  sairie re a s o n s . T h is  
i s  n o t  s u r p r is in g .  We a l l  have d i r e c t  e iope rien ce  o f  u s in g  th e  cow ers to  in te r v e n e  
in  m iedia m iergers h a v in g  done so in  re s p e c t o f  BSkyB 's a c q u is i t io n  o f  a 17.9% 
snake in  ITV p ic  and t h i s  h e a v i ly  c o n te s te d  case exam ined v e ry  th o ro u g h ly  b e fo re  
th e  c o u r ts  th e  l im i i t s  o f  th e  S e c re ta ry  o f  S ta te ’ s pow ers . '

4. The scope to  in te r v e n e  i s  c o n s tra in e d  in  la w . There i s  a ls o  p u b lis h e d  g u id a n ce  
t h a t  p ro v id e s  a c le a r  s ta te m e n t o f  p o l ic y  on when in t e r v e n t io n  m iq h t and m ig h t 
n o t be c o n s id e re d . T n is  g u id a n c e  is  v e ry  im io o r ta n t i n  g iv in g  a degree o f  
c e r t a i n t y  to  th e  m a rke t a b o u t when n o n -c o m ip s t it io n  f a c to r s  m ig h t be e x p e c te d  to  
be ta.Ken in t o  a ccoun t in  th e  r e g u la t io n  o f  m edia m iergers. I t  does n o t o v e r - r id e  
th e  la w  as p ro v id e d  by  th e  E n te r p r is e  A c t 2002 b u t i t  does c re a te  a le g i t im a te  
e x p e c p a t io n  abouc th e  way th e  Government may be e x p e c te d  to  c o n s id e r  t h i s  m a t te r .  
F a i lu r e  t o  o p e ra te  in  a cco rd a n ce  w ith  th e  g u id a n ce  w o u ld  in c re a s e  th e  r i s k  o f  
s u c c e s s fu l  c n a lle n g e  ro  any d e c is io n  th e  S e c re ta ry  o f  S ta te  may ta k e .

0. We d id  re c e iv e  y e s te rd a y  o u r f i r s t  s u b s ta n t iv e  su b m is s io n  a rg u in a  t h a t  an 
s l te r n a m iv e  outcome miay be a p p ro p r ia te .  A, m a rk e t re s e a rc h  corripanv c a l le d  Enders -
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has w r i t te n . .a r g u in g  th a t  th e  S e c re ta ry  o f  S taue s h o u la ^ in te rv s n e ^ o n ^   ̂
o n ^ i- ;c  ^ n t - r e s u  Grounds in  b o th  N e w scc rp 's  a c q u is i t io n  o f  a l l  ox 3uKy= an^ a^so  
i p H p t h ™  and i h a l l ' 3  a c q n la ltn o r ,  c f  Channal 5, »a w iU  a a p lo n ;  ahe 
th ^  E nde rs  A n a lv s is  s u b m is s io n  in  c o n s u lu a r io n  w^L.h coli-cdyuq=s ac .-.a ^ -
and Otcom as a o p ro p r ia te  and w i l l  p ro v id e  a d v ic e  in  aue co u rse  on how b a s r  lo ^ 
r e p ly  On an i n i t i a l  re a d in g ,  how ever, i t  appea rs u n l i k e l y  to  r a is e  p o m u s  mac^^ 
c o u ld  le a d  us to  re a ch  d i f f e r e n t  c o n c lu s io n s  abou t th e  m e r i ts  o i  an x n u e rve n c_v i, 
by th e  SofS in  e i t h e r  o f  th e s e  ca se s . ,

p a d v ic e  fro m  th e  OFT i s  t h a t  th e  European Corm nission i s  u n l i k e l y  t o
i d - n t i f y  s ig n i f i c a n t  c o m p e t it io n  co n ce rn s  t h a t  m ig h t need to  be rem ed ied  in  Ld,is 

.p. T h is  in fo r m a l OFT assessm ent does n o t p r e ju d ic e  any ourcom es. Tne 
s u b s ta n t iv e  a n a ly s is  i s  a m a t te r  s o le ly  f o r  th e  EU Coiromission and n o t one on 
w h ic h  KMG i s  re q u ir e d  to  cominent p u b l i c l y .

CCP2

From; C ab le  Mf ST
S e n t: 02 A u q u s t 2010 12 :30
To: I |(CCP)
Cc: Chambers Sarah (COP); Rees Andrew (CC?); 
fC n m in u n ica tio n s ) ; K e l ly  B e rn a d e t te  (MPST DC-) 
S u b ie c t :  FW: FAO:

(COP);

Th“  SoS has p ro p o se d  th e  a t ta c h e d ' t r a c k e d  changes to  th e |  | l e t t e r
w h ic h  i s  in te n d e d  to  make i t  c le a r  t h a t  he has n o t p re ju d g e d  t h i s  case and has an 
open m in d  u n t i l  he sees r e p re s e n ta t io n s  and e v id e n c e . P I sh o u t i f  a la rm  b e l i s
s t a r t  r in g in g  ' ■

Fhe FoS is  o f  th e  v ie w  t h a t  News C o rp o ra t io n '.s  la w y e rs  can h a r d ly  be c o n s id e re a  
an in d e p e n d e n t sou rce  o f  a d v ic e .  The SoS has. re a d  s t r o n g ly  a rg u e d  v ie w s  to  th e  
c o n t r a r y .  He i s  somew/hat co n ce rn e d  to  re a d  t h a t  "OFT does n o t e x p e c t tn e  m erge r 
t o  g iv e  r i s e  t o  c o m tp e tit io n  c o n c e rn s " . Does t h i s  n o t su g g e s t th a n  rn e y  nave 
p re ju d g e d  th e  is s u e ?  Or have th e y  a lre a d y  c a r r ie d  o u t an e v a lu a t io n ?

T_h- <̂ oS ha= a ls o  q u e r ie d  w hat o th e r  r e p re s e n ta t io n s  have been re c e iv e d .  Have 
o th e r  m ed ia  g roups  w r i t t e n  le t t e r s ?  The BBC? A re  we e x p e c t in g  re p re s e n ta t io n s  
fro m  th e s e  and o th e rs ?

The SoS w o u ld  l i k e  t o  re v ie w  th e  p o s i t io n  when he r e tu r n s  fro m  le a v e  in  th e  l a s t  
week o f  A u g u s t. On t h i s  b a s is ,  I  w o u ld  be g r a t e f u l  i f  you c o u ld  p ro v ia e  answ ers 
t o  th e  above q u e s t io n s  d u r in g  th e  c o u rse  o f  t h i s  week and an u p d a te  sub f o r  h is  
c o n s id e r a t io n  on 2 0 tn  A u g u s t.

Thanks •

Thanks

From; MPST C e n tra l Admin 
S e n t: 02 A u g u s t 2010 10 :09  
To: C a b le  MPSTL 
S u b je c t ;  FAO:
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E-mas! Message

From:

To:
Cc:

Sent:
Received:
Subject:

Attachm ents:

/0=D' i /U l otN i S/CN=
Cable MPST !EX:/0=DT!/OU=DTiHQ/CN=REClPlbN 1 S/CN=CABLEM1 
Chambers Sarah (CCP)

IEX ;/O^DTI/QU:^DTiHQ/CN:=RECiPiENTS/CN=SACHAMBE]. Rees Andrew
/CCP' !EX:/0=DTi/OU-DTIHQ/CN=RECIP!ENTS/CN^AREESl.l

r r p'w' ~ iEX:/0=DTi/QU=DTiHQ/CN=RECIP!ENTS/CN=
'Communications) ■

fEX:/0=DTi/OU=DTiHQ/CN=RECIPiENTS/CN=
X/iPST DG) ÊX:/0=DTi/0U=DTIHQ/CN=RECiPibNTS/C^i=^B^7iKELLYl. 

(MPSTMIN)

:lt8

i EX :/0= DTi/0 U=DTI H Q/'C N=R E CI Pi E NTS/CN=
L.‘C5V!=rV }Vjrvw/i

EDAVEYl, SPAD MPST '
i tX;/0=DTi/OU=DTIHQ/CN=RECiP!ENTS/CM=SPADl, I l/CCPi
iEX:/0=DTI/OU=DTi,HQ/CN=RECIP!ENTS/CN=

CCP1 fEX;/0=DTl/OU=DTiHQ/CN=RE-C!FiENTS/CNH
Vaize-\/ MPS i !EX:/0=DT!/0U=DTiHQ/CN=RECiPiENTS7^'=PSVAI2EYl,

wL/r)
rEX:/0=DTj/OU=DTiHQ/CN=RECIF!ENTS/CN
06/08/2010 at 16;30 
06/08/2010 at 16:30 
Newscorp/BSkyB - calls for interv'ention

GMG to Vince-Cable re BSkyB 30 July 2010.pdf 
BSkyB & Channel 5 - Guardian letter draft reply.doc

P S /S e c re ta ry  o f  S ta te

I  a t t a c i i  a d r a f t  r e p ly  f o r  th e  S e c re ta ry  o f  S ta te  to  use in  re s p o n d in g  to  th e  
a t ta c h e d  l e t t e r  fro m  G u a rd ia n  M edia Group c a l l i n g  on h im  to  in te rv e n e  in  re s p e c t 
o f  th e  p ro p o se d  Newscorp a c q u is i t io n  o f  100% o f  BSkyB and a ls o  in  N o r th e rn  & 
S h e l l ' s  re c e n t  a c q u is i t io n  o f  Ghannel 5 fro m  RTL. T h is  adop ts  th e  same l i n e  used 
in  th e  r e p ly  to  th e  TUG w h ich  is s u e d  on Monday.

GMG p la c e s  i t s  c a l l  f o r  in t e r v e n t io n  i.n th e s e  m ergers  in  th e  c o n te x t  o f  co n ce rn s  
a b o u t more g e n e ra l in c re a s e d  c c n c e n tra t io .n  in  t.he m edia m a rke t a c ro ss  d i f f e r s . c t  
miedia p la t fo r m s .  The l e t t e r  r a is e s  q u e s t io n s  abou t w h e th e r th e  a p p l ic a b le  
r e g u la to r y  fram ew ork  rem .ains a p p ro p r ia te  i n  v iew  o f  re c e n t m a rke t developm isnt s . 
The d r a f t  r e p ly  makes c le a r  t h a t  r e s p o n s ib i l i t y  f o r  t.he r e g u la to r y  fram ew ork  
a p p l ic a b le  t o  m edia o w n e rs h ip  r e s ts  -w ith DCMS and s ta te s  th a t  th e  GMG l e t t e r  has 
been fo r-w arded  to  th e  SofS DCMS to  n o te  GMG' s c o n ce rn s . I  have a le r te d  r e le v a n t  
DCMS o f f i c i a l s  and have s e n t th e  GMG l e t t e r  to  themi so th e y  can c o n s id e r  i t  and 
ta k e  a c t io n  as a p p ro p r ia te .

P le a s e  n o te  we a ls o  .need ro  r e p ly  to  a s u b m iss io n  fro m  Endsrs A n a ly s is  t h a t  
s i m i l a r l y  c a l l s  f o r  in t e r v e n t io n  in  th e se  tw o m e rg e rs . S u b je c t to  th e  SofS b e in g  
c o n te n t  w i th  t h i s  p ro p o se d  r e p ly  to  GMG, w;e erupect t o  adop t a s im i la r  l i n e  in  
re s p o n d in g  to  E.nders A n a ly s is  tho u g h  -we may need to  comment on some more s p e c i f i c  
m a t te r s  th e y  r a is e .

CCP2
020 7215 

<> <>

From : C ab le  MPST ,,
S e n t:  04 Arugust 2010 10:17
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t o : ^ (CC?j^ ^  ̂ ^
Cc: ChaiP-bexs Sarah (CCP) ; Kess r.ndrew  io Cp ; ; 
(C o iraT :un ications) ; K e l ly  B e rn a d e tte  (MPSTDG) ^
S u b ie c t ;  RE: Newscorp/BSkyB -  re sp o n se  to  S o fS 's  q u e r ie s

(C C ?);

Manv th a n k s  f o r  t h i s  w h ich  th e  SoiS fo u n d  h e lp ! u r .

_____ I (CCP)
2010 10:38

F rom : I___________
S e n t: 03 Augus'
To: C a b le  MPST
C c : Chambers Sarah (CCP); Rees Andrew (CCP); 
(C om iT iun ica tions) ; K e l ly  B e rn a d e tte  (MPST DG) 
S u b je c t :  Newscorp/BSkyB  -  re sp o n se  to  S o fS 's aus

As re q u e s te d , h e re  i s  some f u r t h e r  a d v ic e  
S e c re ta ry  o f  S ta te .

sspond ing  t o  th e  p o in ts  r a is e d  oy th e

1. I t  i s  r i g h t  to  say th e  s u b m is s io n  fro m  N e w sco rp 's  la w y e rs  Hogan L o v e l ls  does 
n o t  re p re s e n t  in d e p e n d e n t a d v ic e .  I t  i s  th e  fo rm a l p o s i t io n  o f  N ew scorp. A l l  such  
r e p r e s e n ta t io n s  m ust be p r o p e r ly  c o n s id e re d  and ta k e n  in t o  accou.nt by  th e  
S e c re ta ry  o f  S ta te  in  e x a m in in g  th e  is s u e  and re a c h in g  c o n c lu s io n s  abou t th e  
m e r i t s  o f  in t e r v e n t io n .  B u t he is  n o t bound t o  ag ree  w i th  any p a r t i c u la r  
s u b m is s io n .

2 . The B IS  co rre sp o n d e n ce  u n i t  has re c e iv e d  no s u b m is s io n s  on t h i s  m a t te r  fro m  
t h e r  miedia o r g a n is a t io n s .  The re  a re , how ever, numerous l e t t e r s  from  MPs (ono

b e h a l f  o f  c o n s t itu e n L  
b ro a d  co n ce rn s

and members o f  th e  p u b l ic .  I n  th e  m am  th e se  e xp re ss  
in d  r e f l e c t  a b e l i e f  t h a t  th e  S e c re ta ry  o f  S ta te  has th e  a u t .h o r i t y  

t o  p re v e n t  Nsw scorp from  a c q u ir i.n g  100% o f  th e  BSkyB. we p ro p o se  now tO' re sp o n d  
t o  th e s e  l e t t e r s  d ra 'w ing  on th e  l in e s  adop te d  in  th e  r e p ly  to  th e  TUC (w h ich  
is s u e d  y e s te rd a y )  and w h ich  echo th e  l i n e  used in  Mr Da-vey's re c e n t  r e p ly  to  th e  
PQ fro m  C h in y e lu  Onwurah. ..

3 . W h ile  e x p re s s in g  s t r o n g ly  h e ld  v ie w s , th e s e  l e t t e r s  g e n e r a l ly  do n o t p ro v id e  
re a s o n e d  argiim .ents p e r t in e n t  t o  th e  s p e c i f i c  q u e s t io n  th e  S e c re ta ry  o f  S ta te  has 
t o  c o n s id e r  -  w h ich  i s  w h e th e r o r  n o t th e  p ro p o se d  t r a n s a c t io n  c o u ld  r e s u l t  i n  a 
lo s s  o f  s u f f i c i e n t  p l u r a l i t y  o f  p e rso n s  w ith  c o n t r o l  o f  m edia e n te r p r is e s  and 
v ih e th e r  i t  i s  a case in  w h ic h  a p u b l ic  in t e r e s t  in t e r v e n t io n  m ig h t be 
a p p r o p r ia te .  Our own a n a ly s is  o f  th e s e  q u e s t io n s  le a d s  t o  th e  c o n c lu s io n  th a t  
i n t e r v e n t io n  appea rs  u n l i k e l y  to  be a p p ro p r ia te  in  t h i s  case -  as b r i e f l y  s e t  o u t 
in  my o r i g i n a l  b r i e f i n g  n o te  su b m .itte d  on 25 June. The Hogan L o v e l ls  s u b m is s io n  
on b e h a l f  o f  Newscorp draws muc.h th e  same c o n c lu s io n s  f o r  th e  same re a s o n s . T h is  
i s  n o t s u r p r is in g ,  we a l l  have d i r e c t  e x p e r ie n c e  o f  u s in g  th e  pow ers to  in te r v e n e  
in  m ed ia  m e rg e rs  h a v in g  done so i.n re s p e c t o f  B S kyB 's  a c q u is i t io n  o f  a 1 / .  l!% 
s ta k e  i n  IT V  p ic  and t h i s  h e a v i ly  c o n te s te d  case exam ined  v e ry  th o ro u g h ly  b e fo re  
th e  c o u r ts  th e  l i m i t s  o f  th e  S e c re ta ry  o f  S ta te 's  po ’w e rs .

4. The scope to  in te r v e n e  i s  c o n s tra in e d  in  la w . T he re  i s  
t h a t  p ro v id e s  a c le a r  s ta te m e n t o f  p o l ic y  on when in te r v e r  
n o t be c o n s id e re d . T h is  g u id a n ce  i s  v e ry  im p o r ta n t  i n  g iv i  
c e r t a i n t y  t o  th e  m a rk e t a b o u t when n o n -c o m p e t it io n  f a c t o r :  
be ta k e n  i n t o  a cco u n t in  th e  r e g u la t io n  o f  m edia m ie rgers . 
th e  la'w as p ro v id e d  by  th e  E n te r p r is e  A c t 2002 b u t i t  does c re a te  a le g i t im a t e

c t a t io n  abou t th e  way th e  Governm ent may be e x p e c te d  to  c o n s id e r  t h i s  m a t t e r .
' a cco rd a n ce  w ith  th e  a u id a n ce  w o u ld  in c re a s e  th e  r i s k  o f

a l so p u b l i shed gu id a n
on m ig h t and mi ghc

ng a. Ci0Qir0 e o f
■ inig h t  b 0 8xpe C L 0d t o
I t does no t  o v e r - r id e

exp
F a i lu r e  no operau

Tl'l
in

success  ruJ c h a lle n g e  t o  any d e c is io n  th e  S e c re ta ry 3f S ta te  ms t a k e .
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D ra f t  rephy to  G u a rd ia n  y e d ia  G ro u p

1. T h a n k  you  fo r  y o u r  le tte r  o f 30  Ju ly , Y o u  e xp re ss  co n ce rn  th a t in c re a se d  
c o n s o lid a tio n  a c ro s s  d if fe re n t m e d ia  p la tfo rm s  m ig h t re su lt in re le a tive ly  
fe w  e n te rp r is e s  c o n tro llin g  a la rg e  p ro p o rtio n  o f th e  new s a n d  e d ito ria l 
c o n te n t a v a ila b le  to  p e o p le  in th e  U K  and  s u g g e s t th e  re g u la to ry  
fra m e w o rk  g o v e rn in g  th e  m e d ia  m a y  re q u ire  a m e n d m e n t. T h e  ru les 
g o ve rn in g  m e d ia  o w n e rs h ip  a re  a m a tte r fo r  th e  S e c re ta ry  o f S ta te  fo r  
C u ltu re , M e d ia  and  S p o rt. I h ave  fon /va rded  y o u r le tte r  to  h im  to  no te  y o u r 
v ie w s  a b o u t th e  c o n tin u e d  a p p ro p r ia te n e s s  o f th e  re g u la to ry  fra m e w o rk  in 
to d a y ’s m a rke t.

O Y o u  go on to  ra ise  th e  re c e n t a n n o u n c e m e n t by N e w s  C o rp o ra tio n  th a t it 
p la n s  to  a c q u ire  1 00%  o f th e  s h a re s  in B ritish  S ky  B ro a d c a s tin g  (B S kyB ) 
a n d  a lso  th e  a c q u is it io n  o f C h a n n e l 5 by N o rth e rn  &  S he ll. Y o u  s u g g e s t I 
m ig h t use  m y p o w e rs  u n d e r th e  E n te rp r is e  A c t 2 0 0 2  to  in te rv e n e  in 
re s p e c t o f bo th  th e s e  tra n s a c tio n s .

d

A s you  know , th e  m a in  p u rp o s e  in re g u la tin g  m e rg e rs  is to  p re ve n t 
s u b s ta n tia l le s s e n in g  o f com ipe tition  in re le va n t m a rke ts . T h e  sco p e  to  
in te rv e n e  in m e rg e rs  on p u b lic  in te re s t g ro u n d s  is r ig h tly  c o n s tra in e d  by 
th e  law . In a d d itio n , in re s p e c t o f m e d ia  m e rg e rs , th e re  is p u b lish e d  
g u id a n c e  th a t se ts  o u t th e  c irc u m s ta n c e s  in w h ic h  th e  S e c re ta ry  o f S ta te  
m ig h t use  h is d is c re tio n  to  in te rve n e . T h is  g u id a n c e  w a s  p ro d u ce d  to  
p ro v id e  a d e g re e  o f c e rta in ty  to  th e  m a rk e t a b o u t w h e th e r  o r no t 
in te rv e n tio n  m a y  be like ly  in a p a r t ic u la r  case . T h is  g u id a n c e , w h ich  is 
a v a ila b le  on th e  B IS  w e b s ite  at; h ttp .7 /w 'w w .b is .g o v .u k /file s /fiie 1 4 3 3 1  .p d f, 
m u s t be  ta ke n  in to  a c c o u n t in re a ch in g  d e c is io n s  on  w h e th e r  to  interv.ene 
in a m e d ia  m e rg e r. . ■

T h e  g u id a n c e  in c lu d e s  a s ta te m e n t o f p o lic y  on in te rve n tio n  in 
b ro a d c a s tin g  and  c ro s s -m e d ia  m e rg e rs  -  w h ich  is w h a t bo th  the  
tra n s a c tio n s  yo u  ra ise  w o u ld  be. T h e  g u id a n c e  s ta te s  th a t “sa ve  in 
e x c e p tio n a l c irc u m s ta n c e s , [th e  S e c re ta ry  o f S ta te ] w ill c o n s id e r 
in te rv e n tio n  o n ly  in ca s e s  w h e re  m e d ia  o w n e rsh ip  ru les  h ave  been 
re m o ve d  by th e  C o m m u n ic a tio n s  A c t 2 0 0 3 ” . It g o e s  on to  s e t o u t th o se  
ru le s  th a t w e re  re m o v e d  by th a t A c t. It fu r th e r e x p la in s  th a t “save  in 
e x c e p tio n a l c irc u m s ta n c e s ” in te rv e n tio n  w o u ld  n o t be  m a d e  in re la tion  to  
m e rg e rs  w h e re  th e re  had  n e v e r been  a n y  m e d ia  o w n e rs h ip  ru les.

5. 1 h o p e  th a t is h e lp fu l in e x p la in in g  th e  sco p e  to  in te rv e n e  on p u b lic  in te re s t 
g ro u n d s  in th e  p ro p o s e d  N e w s  C o rp o ra tio n  /  B S kyB  tra n s a c tio n  and  th e  
re c e n t tra n s fe r  o f o w n e rs h ip  o f C h a n n e l 5. T a k in g  th e  pu b lish e d  g u id a n c e  
in to  a cco u n t, if you  h a v e  s u b s ta n tiv e  re a so n s  fo r  b e lie v in g  th e s e  
tra n s a c tio n s  co u ld  re s u lt in e ffe c ts  d e tr im e n ta l to  th e  p u b lic  in te re s t su ch  
as  m ig h t ju s t ify  an  inter^-'ention, p le a s e  do  s u b m it a rg u m e n ts  on the  m a tte r 
fo r  m y  c o n s id e ra tio n .

S o fS

P 1 2 5
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Background note

1. !n its le tte r, th e  G u a rd ia n  M e d ia  G ro u p  e x p re s s e s  c o n c e rn s  a b o u t th e  
c o n tin u e d  a p p ro p r ia te n e s s  o f th e  o v e ra ll re g u la to ry  fra m e w o rk  g o v e rn in g  
m e d ia  o w n e rs h ip  a n d  th e  s c o p e  fo r  b ro a d e r m a rk e t d e v e lo p m e n ts  to  re su lt 
in in a p p ro p r ia te  le v e ls  o f co n c e n tra tio n . T h is  is a m a tte r  g o v e rn e d  by  a 
s p e c if ic  re g u la to ry  fra m e w o rk  fo r  w h ich  D C M S  is re s p o n s ib le . It m a ke s  
s e n s e  to  re fe r q u e s tio n s  on  th a t re g im e  to  D C M S  to  c o n s id e r  w h e th e r  and  
h o w  to  re sp o n d .

2 . T h e  q u e s tio n  o f w h e th e r  o r n o t it is a p p ro p r ia te  to  use  p o w e rs  a v a ila b le  
u n d e r th e  E n te rp r is e  A c t 2 0 0 2  to  in te rv e n e  in a p a r t ic u la r  m e rg e r s itu a tio n  
is  a d is tin c t m a tte r. T h e  m e d ia  p u b lic  in te re s t c o n s id e ra tio n s  w e re  add e d  
to  th e  E n te rp r is e  A c t as a re su lt o f a m e n d m e n ts  s u c c e s s fu lly  p ro p o se d  
d u rin g  p a s s a g e  th ro u g h  th e  H o u se  o f L o rd s  o f th e  C o m m u n ic a tio n s  A c t
2 0 0 3 . T h e ir  a d d it io n  re fle c te d  th e  d e s ire  to  p ro v id e  c o n tin u e d  s c o p e  fo r 
th e  G o v e rn m e n t to  ta k e  a c tio n  in re s p e c t o f c h a n g e s  o f o w n e rs h ip  th a t 
w o u ld  ha ve  b e e n  s u b je c t to  s p e c if ic  s ta tu to ry  m e d ia  o w n e rs h ip  ru le s  had 
th o s e  ru les  no t b e e n  re m o ve d  by th e  C o m m u n ic a tio n s  A c t 20 0 3 .

3 . A s  s e t o u t in e a r lie r  a d v ic e  on th is  m a tte r, th e  S e c re ta ry  o f S ta te  m u s t
h a ve  p ro p e r re g a rd  to  th e  p u b lish e d  g u id a n c e  on in te rv e n tio n  in m e d ia  
m e rg e rs  w h e n  c o n s id e r in g  w h e th e r  o r n o t it m a y  be  a p p ro p r ia te  to  
in te rv e n e  in a p a r t ic u la r  m e rg e r. T w o  c e n tra l q u e s tio n s  to  c o n s id e r  a re  (i) 
w h e th e r  th e s e  tw o  tra n s a c tio n s  fa ll w ith in  th e  s c o p e  o f th e  ty p e  o f 
tra n s a c tio n s  in w h ic h  th e  g u id a n c e  s u g g e s ts  in te rv e n tio n  m a y  be  
co n s id e re d  and  if n o t (ii) w h e th e r  th e re  a re  e x c e p tio n a l c irc u m s ta n c e s  th a t 
s u g g e s t in te rv e n tio n  w o u ld  n e v e rth e le s s  be  a p p ro p r ia te . .

4 . N o n e  o f th e  m e d ia  o w n e rs h ip  ru les  re m o ve d  by  th e  C o m m u n ic a tio n s  A c t 
2 0 0 3  a p p lie d  to  o w n e rs h ip  o f B skyB  - o w n e rs h ip  o f B skyB  h a s  n e v e r been  
s u b je c t to  s ta tu to ry ' c o n tro ls . T h e  q u e s tio n  o f w h e th e r  B s k y B  is a lre a d y  
c o n tro lle d  by N e w s c o rp  fo r  th e  p u rp o s e s  o f d e te rm in in g  th e  s u ff ic ie n c y  o f 
p lu ra lity  o f p e rs o n s  w ith  c o n tro l o f m e d ia  e n te rp r is e s  h a s  been  c o n s id e re d  
p re v io u s ly  w ith  th e  c o n c lu s io n  th a t N e w s c o rp ’s c u rre n t 3 9 .1 %  
s h a re h o ld in g  in B skyB  a ffo rd s  it th e  c a p a c ity  to  m a te r ia lly  in flu e n c e  
B s k y B ’s e d ito r ia l o u tp u t su ch  th a t th e  tw o  e n te rp r is e s  s h o u ld  be d e e m e d  to  
be  u n d e r co m m o n  c o n tro l fo r  th e  p u rp o s e s  o f a p lu ra lity  a s s e s s m e n t.

5. T h e  g u id a n c e  w o u ld  a ls o  su g g e s t th a t N o rth e rn  &  S h e ll’s a c q u is it io n  o f
C h a n n e l 5 is n o t a tra n s a c tio n  in re s p e c t o f w h ic h  in te rv e n tio n  w o u ld  
g e n e ra lly  be  c o n s id e re d  b e c a u s e  it w o u ld  n o t p re v io u s ly  h a ve  b e e n  
p re v e n te d  by o n e  o f th e  m e d ia  o w n e rs h ip  ru le s  re m o v e d  by  th e  
C o m m u n ic a tio n s  A c t 2 0 0 3 . N o rth e rn  &  S h e ll h a s  a m a x im u m  14%  sh a re  
o f th e  n e w s p a p e r m a rk e t -  th a t sh a re  w o u ld  h a ve  n e e d e d  to  h a ve  been  
g re a te r  th a n  2 0 %  b e fo re  a n y  su ch  ru le  w o u ld  h a ve  a p p lie d . T h e re  
a p p e a rs  no s tro n g  re a s o n  to  c o n s id e r th a t  th e  p u b lic  in te re s t is n e g a tiv e ly  
a ffe c te d  in a n y  m a te r ia l w a y  by N o rth e rn  &  S h e ll o w n in g  C h a n n e l 5 ra th e r 
th a n  R TL. ■
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The Ri Hon Dr Vince Cable MR
Secretary of State for Business, Innovation & Skills,
and President of the Board of Trade
Department for Business, innovation & Skiiis
1 Victoria Street
London SW iH GET

CONFlDENTiAL 

By emaii and mail 

13 August 2010

Dear Secretary of State

News Corporation’s proposed takeover of BSkyB

We are writing in relation to the announced acquisition by News Corporation (“News Corp") 
of the remaining 60/1.% shares in British Sky Broadcasting Group piG fBSkyB”). Attached is 
a note setting out B l ’s analysis of the detrimental market ettests of the proposed 
transaction. '

Accordingly, we would respectfully suggest that that it would be appropriate for you to issue 
a European Interv'ention Notice under s67 of the Enterprise Act 2002 on the basis of public 
interest considerations relating to plurality of the media resulting fromi News Corp’s . 
significantly increased’ control (both in the quality and amount) over BSkyB. •

in rnyWe remain at your disposa! should' you require further information 
team is my lead on this issue -  she can be reached at Shf foml.

Yours faithfu'K

IAN LIVINGSTON

■ cc:

Services

Head of Strategic Projects and M&A- Competition & Regulator;/ Law 
_3T Retail - Managing Director, Strategy, Portfolio, Legal & Regulatory

BT Retail - Genera! Counsel

iaii Lwingston 
Chief Exeiiitiys Officer 
El Croep
ST Centre 
SI Hewcitg Street 
Lonaon ECIA 7AJ 
Uriitecl KingdOiTi

■ < €

BT Group pD
Nswgsfe londPr. ECIA ‘ 

T: cnoiand and vysisi n
WW'W.bt.CDir;
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N e w s  C o rp o ra t io n ’s  ( “ N e w s  C o rp ” ) p ro p o s e d  ta k e o v e r o f  B r it is h  S ky  
B ro a d c a s t in g  G ro u p  (“ B S k y B ” ):
A  C o n fid e n t ia l S u b m is s io n  to  th e  S e c re ta ry  o f S ta te  b y  B r it is h  
T e le c o m m u n ic a t io n s  p ic

1. Overview

News Corp, listed in the United States, controls a large range of media assets in the UK and in 
other countries.

News Corp’s principal operations in the UK include;

» 100% ownership of News International, which publishes The Times, The Sunday
Times, The Sun and News o f the World -w h e re  The Sun has the highest average 
daily circulation amongst UK papers at 2.98 million copies, while The Times has 
circulation of 504,000, while in terms of the Sunday titles, the News of the World 
has circulation of 2.83 million (the highest figure for any Sunday title) with The 
Sunday Times with a circulation of 1.09 million, second behind the Mail on Sunday 
(1.91 million) in terms of quality titles. News Corp’s papers accounted for over 
37% of national newspaper circulation in the UK in 2009, the same share as the 
two next competitors.

e A 39.1%! stake in BSkyB, the leading supplier of Pay TV services in the UK and 
also a supplier of telecommunication services (see below)

• 100% ownership of HarperCoIlins, one of the top four book publishers in the UK

Other notable News Corp assets include: '; ■. ■

e 100% ownership of Sky itaiia, the leading supplier of Pay TV services in Italy

® A 45.4% stake in Sky Deutschland, the leading supplier of Pay TV services in 
Germany

« In the United States, The Wall Street Journal (the leading global business
newspaper), Dow Jones, The New York Post, Fox Television (one of the big four 
US networks) and 20*" Century Fox (one of the big film producers)

® in Australia, a portfolio of newspapers including The Australian, The Dally
Telegraph and Herald Sun and a 25% stake in pay-TV satellite television service 
FOXTEL

News Corp has proposed to purchase the remaining 60.9% of BSkyB that It does not already 
own.

BSkyB is the UK’s leading supplier of residential and business Pay TV services, and also 
supplies residential telecommunication services. Ws estimate that BSkyB currently accounts for 
close to 70% of UK residential subscribers to subscription Pay TV services and about 80% of 
subscription Pay TV revenues. In the wholesale basic Pay TV market, BSkyB has a market 
share of approx. 36% of viewers after its acquisition of Virgin Media’s TV business. BSkyB’s
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dominance in sports has led Ofcom to irnposirfg %vholesaie must offer’ remedies in its 31 March 
2010 Pay i V Siatement and its dominance in premium movies led to the referral to the 
Competition Commission of the premium movie markets on 4 August 2010.

Expressed succinct!'/, the proposed transaction will bring together under common controi and 
ovmership the largest UK broadcaster and Pay TV company (BSkvB) and the largest UK 
newspaper group (News Corp), and this concentration raises concerns as to whether there will 
be sufficient plurality ofthe media going forward.

2. A p p lica b ility  o f EU ivlerger C on tro l Rules

We believe that the proposed transaction requires mandatory notification under the Council 
.Regulation (EC) .No 139/2004 of 20 Janua.w 2004 on the control of concentrations between 
undertakings (the “EC fvlerger Reguiation” or “ECMR”), as the relevant turnover- based 
thresholds of Article 1 (2) ECMR will be met.

News Corp’s total worldwide revenues for the year ending 30 June 2009 were US$30,423 
million, Using the relevant ECB  monthly exchange rate, News Corp’s turnover ŵ as Euro 22,186 
million worldwide, Euro 6,804 million on a European level and Euro 2,114 million on a UK level. 
BSkyB’s total re'/enues to the year ending 30 June 2009 were £ 5,359 million. At the relevant 
ECB monthly exchange rata, BSkyB’s turnaver Vî as Euro 6,261 million, predominantiv on a UK 
level. ' ' '

Both companies have in the past days issued statements' to the markets with revenues for the 
year ended 30 June 2010; ailhough EU and UK revenues are not available yet, we do not expect 
the 2009-10 figures to change the ECMR threshold analysis.

News Corp alone meets the relevant Euro 5 billion worldwide turnover test under .Article 1(2) 
hCMR, while News Corp and BSkyB each' have Community-wide turnover in excess-of Euro 250 
million, BSkyB achieves more than f'wo-thirds of its aggregate Com.munityw '̂ids turnover in one 
and the same memoer state (the UK); howe'v̂ er, Ne'ws Corp does' not meet this thres.hoid. As a 
result, the proposed transaction is a concentraiion with a Community dimension vvithindhe 
meaning of Article 1 ECMR and, accordingly, a mandatory ECMR filirtg will be required.

Our assessment is consistent with News Corp’s own press release of 15 June 201.0,, which 
indicated that “News Corp's Proposal is-subject, inter alia, to the following pre-cohditions: 
clearance of the proposed transaetion -by the EG and any other relevant competition or 
regulatory autnonty (.,.). News Corp's preliminary assessrnent suggests that the thresholds for 
noiification under the EC Merger Reguiaiion are met and, as a result, merger filings will be 
requirea. Relevant dociimentation is expected to be filed with anti-trust and. other regulatory 
bodies as soon as possible.'” (see httpr/’/wvvw.newscorD.co.m/news/news 454.ht.nnr)

3. Intervention Notices under the Enterprise Act 2002 in  relation to releva.nt ms.rgsr
situatlons and particuiarly European mergers ~

Under A,riicls 21(4) tCM R, Member States may take appropriate measures to protect legitimate 
interesis oihsr than those taken into consideration by the EC-,MR and compatible with the general 
principles and other provisions of Community law with respect to concentrations with a 
Community dimension. Plurality of the media is specificaiiy identified as a legitimate interest 
within the meaning of Article 21(4), first subparagraph. " "
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The mechanism under which the UK authorities can take such measures is the issuance of an 
Intervention Notice, in merger situations involving newspapers, broadcast media or cross-media 
mergers, the Secretary of State has the authority to issue an intervention notice (or European 
intervention Notice). Such a notice triggers an initial investigation by the Office of Fair Trading 
(“OFT”) and Ofcom into whether such public interest issues are relevant to a consideration of the 
transaction, which reports to the Secretary of State, providing advice and recommendations.
The Secretary of State rniay then decide to refer the merger’s piurality concerns, along with those 
regarding the conditions of competition, to the Competition Commission.

Under Section 67 of the Enterprise Act 2002, the Secretary of State may issue a European  ̂
Intervention Notice in respect of a concentration falling under the ECMR, where consideration is 
being given whether to take appropriate measures to protect legitimate interests as perrnitted by 
.Article 21 (4) ECMR. in such a case, the Secretary of State may give a notice to the OF \ and 
Ofcom if he believes that it is or .may be the case that one or more than one public interest 
consideration is relevant to a consideration of the relevant merger situation concerned (with the 
OFT reporting on jurisdiction and Ofcom on the relevant media public interest consideration).

4. P lu ra lity  o f the M ed ia  '

The Communications Act 2003 amended the Enterprise Act 2002 by adding public interest 
considerations relating to mergers involving media and newspaper enterprises. These additional 
public interest considerations (referred to collectively in the legislation as the “media public 

■ interest considerations”) are set out in section 58(2A) to (2C) of the Enterprise Act 2002, where 
. sections 58(2A) and (2B) may apply in the context of mergers involving newspapers, while 

section 58(2C) may apply in the context of mergers involving broadcast media enterprises or 
cross-media mergers involving both broadcast media enterprises and newspaper enterprises.

The Department of Trade and industry (now BiS) specified in its May 2004 “Guidance on the 
operation of the public interest merger provisions-relating to newspapers and other media 
mergers" (“2004 Guidance Documenf) that “.media public interest considerations" may apply to 
mergers involving newspapers or broadcast media enterprises or to crcss-miedia mergers of 
newspaper and broadcast media enterprises. News Corp’s proposed transaction involves both 
a broadcast media enterprise (BSkyB) and a nsw'spaper enterprise (News international) and 
therefore constitutes a cross-media merger.

Under sections 58(2A) to (2C) of the Enterprise Act 2002, plurality of the media is intended to 
address several fundamental aims in an informed and democratic society:

“(2A) The need for—
(a) accurate presentation o f news; and
(b) free expression of opinion; in newspapers is specified in this section. .

(2B) The need for, to the extent that it is reasonable and practicable, a sufficient plurality of 
views in newspapers in each market for newspapers in the United Kingdom or a pari o f the 
United Kingdom is specified in this section.

(2C) The foHowing are specified in this section—
(a) the need, in relation to every different audience in the United Kingdom or in a 
particular area o r locality o f the United Kingdom, for there to be a sufficient plurality of 
persons with control o f the media enterprises serving that audience;
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(b) the need for the availabiUty throughout the United Kingdom of a wide range of 
broadcasting which (taken as a whole) is both of high quality and caicuiated to appeal 
to a wide variety o f tastes and interests; and
(c) the need for persons carrying on media enterprises, and for those with control of 
such enterprises, to have a genuine commitment to the attainm.ent in relation to 
broadcasting of the standards objectives set out in section 319 o f the 
Comimunications A ct 2003."

The media and cross-media public interest regime under the Enterprise Act 2002 provides a 
safeguard to prevent m.edia mergers bringing about undue concentrations of ownership, which 
may operate against the public interest. It enables the Secretary of State to intervene in certain 
mergers involving media enterprises so as to ensure a sufficient plurality of media ownership, to 
protect the availability of a wide range of nigh quality broadcasting and to ensure that those with 
controi of media enterprises have a genuine commitment to the broadcasting standards 
objectives set out in the Communications Act 2003. "

The first of the broadcasting and cross-media public interest considerations 361 out in ssction 
58(2C) refers to the need for a sufficient plurality of persons with controi of media enterprises 
serving the same audience in any given area of the UK. As set out in paragraph 7.7 of the 2004 
Guidance Document, this public interest consideration is concerned primarily with ensuring that 
control of media enterprises is not overly concentrated in the hands of a limited number of 
persons, as it would be a concern for any one person to controi too much of the media because 
of their ability to influence opinions and control the agenda. This broadcasting and cross-media 
public interest consideration, therefore, is intended to prevent unacceptable levels of media and 
cross-media dominance and ensure a minimum level of plurality.

This authority was last used on 26 February 2007 when the Secretary of State issued an 
interv’ention notice with respect to the acquisition by BSkyB of a 17.9% shareholding in !TV. 
Ofcom’3 initial investigation, reported to the Secretary of State on 27 April 2007, advised that 
“there may not be a sufficient plurality o f persons with control o f the media enterprises serving 
the UK cross-media audiences for national news and the UK TV audience for national news”.

5. Change  in the qua lity  and  extent of contro l

The quality and extent of controi that News Corp will have as a result of its acquisition of the 
remaining 60.9% of BSkyB will be fundamentally different to the influence it currently exercises. 
It is that change in the quality and extent of control which is decisive in the present 
circumstances both to the existence of a concentration (under the ECMR -  or a relevant merger 
situation under the Enterprise Act 2002 where the transaction not to be caught by the ECMR) 
and to the existence of a public interest regarding plurality of the media.

From a corporate point of view, an increase in Sky’s shareholding from 39.1% to 100% would 
see Sky move from an ‘equity affiliate’ status (as it is described in News Corp’s Annual Report) 
to a fully owned subsidiary of News Corporation. Under the terms'of a 2005 Voting Agreement 
signed by BSkyB, News Corp and certain of their affiliates, the voting interest of News^Corp 
(including its affiliates and any parties acting in concert with it) in BSkyB has been limited to 
37.19%. Hov.'ever. if News Corp is allowed to increase its shareholding in BSkyB from 39.1% to 
100%, it will then be able to do anything it likes with BSkyB from a corporate law perspective, in 
particular, it will have the power to appoint and remov̂ e the Board, W'hich can be done by an 
ordinary resolution of shareholders, vAiich requires only a simple majority under the Companies 
Act 2006. News Corp would also, among others, be able to pass special resolutions (w'hich
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must be passed by at least 75% ot the members present in person or by proxy and entitled to 
vote at a genera! meeting) under the Companies Act 2006 (for example, special resolutions 
would be required to alter BSkyB’s Articles of Association, change its name, ratify acts beyond 
the directors’ powers, reduce BSkyB’s share capital, give authority for the allotment of equity 
securities by the directors without restriction or subject to modified restrictions, and/or decide on 
the voluntary winding-up of BSkyB).

In the present case, because News Corp already has a 39.1% interest in BSkyB, the iwo  
companies are not completely unaffiliated and independent and, theretore, arguably, BSkyB may 
have already ceased to be entirely distinct as a result of News Corp’s acquisition of its original 
shareholding in BSkyB. This means that already today, BSkyB and Nev̂ /s Corp are not analysed 
in isolation of each other when considering plurality of the media and the risk of any substantial 
lessening of competition and, therefore, the number of enterprises serving the relevant media 
audiences may be considered to be unchanged. .

However, parag.raph 7.13 of the 2004 Guidance Document clearly sets out that when assessing 
plurality, merger situations including those involving an in c rease  In  le ve ls  o f  c o n tro l of such 
media enterprises may be examined for the purposes of subsection 58(2C), which means that 
the Secretary of State can assess whether, as a result of the merger, there will still be a 
sufficient plurality of persons with control of enterprises serving the relevant audience even  
th o u g h  th e  n um b e r o f  e n te rp r is e s  s e rv in g  th a t aud ience m a y  be unchanged .

It is important to note that the question of the importance of the nature of control -  and o‘_any 
change in that control -  was considered by the Competition Comimission, by the Competition 
Appeal Tribunal and ultimately by the Court of Appeal. .

In its judgment [2010] EW CA Civ2 in relation to BSkyB’s November 2006 acquisition of 17.9%  ̂
of the issued share capita! of ITV pic, the Court of Appeal considered the correct intê rpretation of 
the phrase "su ffic ien t p lu ra lity  o f persons with contro l o f ... media enterprises" in section 
58(2C)(a). ' ‘

The Court of Appeal indicated {emphasis added):

“80. The question turns on the correct view of the interaction between section 58(2C) 
and section 58A(5) of the Act, and in particular on the meaning of the phrase, not 
defined in the Act, "sufficient plurality of persons with control o f ... media 
enterprises" in section 58(2C)(a). The C o m m is s io n  h e ld  th a t w ha t w as re q u ire d  
was n o t  Ju s t an  exe rc ise  o f  c o u n tin g  heads, a n d  th a t i t  w as  p rop e r and  
nece s sa ry  to  ha ve  rega rd  to  the  a c tu a l degree o f  c o n tro l e xe rc ised  b y  one  
en te rp r is e  o v e r ano the r.

121. On that basis, it seems to us that the Commission was correct to hold that, whereas 
in reckoning the number of controllers of media enterprises for the purposes of 
section 58(2C)(a) only one controller is to be counted in respect of both or ail of the 
relevant enterprises (here Sky and ITV), nevertheless, when it comes to assessing 
the plurality of the aggregate number of relevant controllers and to considering the 
sufficiency of that plurality, th e  C o m m iss io n  m ay , a n d  shou ld , take  in to  a c c o u n t  
the  a c tu a l e x te n t o f  the  c o n tro l e xe rc ised  a nd  e xe rc isab le  o v e r a re le v a n t  
en te rp r is e  b y  ano the r, whether it is a case of deemed control resulting from
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material influence under section 26 or rather one of actual common ownership or 
control.

As a result, it is clear that in the present circumstances, News Corp’s proposed acquisition of ihe 
remaining shares in BbkyB would increase its influence over BSkyB to the level of outright 
ownership and control, i hat change in the quality of control satisfies the test under section 
58(2C) as to whether there is insufficient plurality of persons with control of media enterprises to 
warrant the issuance of an inter/ention notice. .

Hi iw cou ld  News C orp  use its  con tro l o f BSkyB

Although we consider that the relevant legal test for an intervention notice is dearly met, and 
that accordingly the proposed transaction should be reviewed against the public interest of 
plurality of the media, and without seeking to pre-empt that review, we thought it may be useful 
to identify some of the potential risks resulting from the proposed transaction.

From a plurality of the media perspective, News Corp would be able to make fundamental 
changes to how its UK media operations function as a result of its proposed acquisition of full 
control of BSkyB. By moving from a minority shareholder interest to full ownership of BSkyB, 
Nevi/s Corp will gain important financial advantages and strategic opportunities which will 
improve its ability to compete against its rivals both in newspapers and broadcasting.

F irs t, products currently separately offered by BSkyB and News Corp titles may be combined in 
bundles, discounted or provided without charge. For instance, BSkyB could bundle News 
International titles with monthly entertainment to its millions of customers in the UK, BSkyB 
currently distributes more than 7 million copies every month of its magazine to subscribers of its 
Pay TV services, making BSkyB the largest circulation magazine in the UK based on ABC data. 
This could therefore have a materia! anti-competitive impact on other UK newspapers.

Second , the widespread avaiiability of last broadband is encouraging the rapid co.nveraence of 
press and television. It is easy to foresee a convergence of the content from News Cora 
new'spapers being carried on Sky News arid Sky’s website, and the content from BSkyB 
channels being reflected in News Corp newspapers and websites. This convergence means 
that plurality would decline even if the combined organisation continued to maintain newsrooms 
that are nominally separate, as their content would increasingly become “mixed".

This blurring of content and news may also result in driving the news agenda on Sky News be Log 
influenced by commercial considerations, with news items being given prominence on Sky News 
to promote related “exclusives” in News Corp’s newspapers. A disturbing recent example of this 
has been the high profile reporting of the Roa! Moat case as a news item, with subsequent 
“exclusive interviews” being given by his fa.miiy and ex-gir!friend in various newspapers.

Th ird , the loss of the independent BSkyB shareholders wili al!ov>/ New's Corp greater opportunity 
to influence, tacitly 6r otherwise, the editoriai coverage of Sky News and otheFBSkyB channels. 
The <̂ 006 investigation by the regulaiors of the BSkyB purchase of iTV shares found no 
evidence of proprietor intervention in Sky News under its current shareholding structure, but this 
could change under full ovmership. Today, the presence of strong independent directors of 
BSkyB, many of whom have substantial external reputations, helps protect the independence 
and diversity of w'hat appears on screen, pa.hiculariv on news programmes.
However, it is well known that Mr Rupert Murdoch plays an active role in editorial policy at The  
Sun, as noted by the Com.petition Commission; ‘in relation to The Sun, whilst the editor’s
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decisions on news content and stance are generally independently taken, the editor also has 
regular discussions with other parties, including with Mr (Rupert) Murdoch and News 
International Executive Chairman, Lss Hinton, on a range of editorial m atters/ and also _ 
conciuded that 'News International (the UK newspaper holding company) and News Corporation 
are heavily involved in decisions affecting the circulation and profitabiiity of their newspaper 
titles ’.

It Is therefore entirely reasonable to believe that Mr Murdoch may seek to play a more active role 
in the editorial policy of BSkyB, for example by seeking to streamline newsrooms across News 
Corp’s various UK media operations, both newspaper and broadcasting.

!t is notable that, in the context of BSkyB’s acquisition of a 17.5% share in ITV, the issue of 
plurality was taken up by the Competition Commission in its examination of the transaction,  ̂
which conciuded that ‘there is insufficient evidence to suggest tha t the acquisition o f a stake o f 
th is nature would give BSkyB o r its parent com panies the a b ility  o r incentive to exert ediional 
influence over ITV ’s new s ou tpu t’. This is clearly not the case here, as News Corp would 
acquire complete control over BSkyB and would therefore clearly have the ability to exert  ̂
sditoria! influence of BSkyB’s news output and, as noted above with respect to Mr Murdoch, 
would likely also have the incentive to do so too.

F ou rth , the plurality issues should also be considered in the context of BSkyB's dom inani ana 
increasingly aggressive competitive position in UK TV markets, which will in itself have 
impiications for plurality. The merging of Nevv's Corp and BSkyB can be expected further to 
lessen competition in UK Pay TV markets. BSkyB currently carries content from News Corp 
(e.g. from Fox Television and 20"" Century). As a result of BSkyB becoming a wholly-owned 
subsidiary of News Corp, the incentives of News Corp and other News Corp businesses in terms 
of their interactions with BSkyB would change; specifically, it is reasonable to expect that the 
carriage fees that News Corp would charge a wholly-owned subsidiary -  BSkyB -  for channels 
and content produced or distributed by other. News Corp entities would be lower than it v jo u ld . 
charge third party companies competing with BSkyB. This would result in the cost of entry for 
rivals increasing, and further reinforce BSkyB’s dominant position in Pay TV.

As you are aware, BSkyB already has a dominant position in UK premium Pay TV sports and 
movies markets, at the wholesale and retail level, as defined by Ofcom in its Pay TV market 
review statement on 31 March 2010. it has a 100% share of the wholesale premium Pay TV 
movies channels market and an 80% share of the wholesale premium Pay TV sports channels 
market. It controls the vast majority of UK Pay TV content rights for major sports events and for 
Hollywood movies, as well as recently adding exclusive access to HBO programming to its 
content on offer, in its Pay TV Market Statement Ofcom imposed a ‘'wholesale must offer" 
obligation on BSkyB in respect of its two main sports channels Sky Sports 1 and Sky Sports 2.

This was followed on 4 August 2010 by Ofcom’s decision to make a reference to the 
Competition Commission under the Enterprise Act 2002 for an investigation into the supply and  ̂
acquisition of Subscription Pay TV Movie Rights and into the wholesale supply and acquisition^of 
packages including Core Premium Movies channels. BSkyB therefore is under close scrutiny for 
its dominant position and conduct in a number of key Pay TV markets, and its dominant position 
is iikeiy to be reinforced as a result of the proposed transaction.

These market dynamics have profound issues for the plurality of media in the UK, because the 
m arket position and the number of retailers and wholesalers of alternative views and opinions 
are under threat from the growing dominance of BSkyB.
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It is also worth highlighting the possible impact of the proposed acquisition in relation to 
advei lising, BSkyB already currently refuses to carry advertising for rival propositions such as 
BT Vision, and also has a track record interrupting supplies of vrholesaie basic Pav ~ v  channels 
(as it did with Virgin Media between March 2007 and November 2008). At the moment, News 
Corp newspapers cany a significant amount of advertising for rival propositions which compete 
with BSkyB. However, News Corp having full control of BSkyB could change News Corp’s 
incentives with respeci to carrying advertising and promoting alternative propositions that 
compete with BSkyB and could result in News Corp new'spapers favouring BSkyB to the 
detiiment of otiiOi rival propositions, thereby raising advertisino and customer acquisition costs 
fo r rivals such as B i Vision, Virgin Media or TalkTalk.

F ifth , the sector is currently undergoing significant transformation. News Corp has announced 
its proposed acquisition of BSkyB, while BSkyB has just recently acquired various television 
channels^from Virgin Media Inc namely the Virgin 1, Living, Bravo and Challenge channels and 
their related channels, thereby further reinfo,ming BSkyB’s dominant position in UK Pay TV. i.n 
parallel, news reports suggest that Richard Desmond, the owner of Express Newspapers, the 
Star, OK magazine as well as adult channels, will shortly conclude negotiations to buy Five.
I his suggests that there is an increased need to look closely at plurality of the media issues at 

this time of significant change in the UK media industry.

7. Conclusion

The proposed acquisition by News Corp of the remaining 60.9% shares In BSkyB wiil bring 
about a material change in the quality and extent of control over BSkyB and, as a result, there 
will be insufficient plurality of persons with control of media enterprises. As a result, we consider 
ihai it would be appropriate fo r the Secretary of State to issue a European Intervention Notice on 
tne plurality of the media public interest grounds, and that to do so vi^ould be to apolv the law as 
intended and in line Vv'ith prior precedents. , ■ ' "

12 August 2010
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E-m ail M essage

r-rom:

i o: 
Cct

Sent:
Received:
Subject;

Attachments:

EX:/0 =DTi/OU=DT!HQ/CN:̂ RECiP!ENTS/CN=
■i/ni !=nTiMO/r.M=RECiPiEN! S/CN^Cabiem].

Chambers Sarah (GCP)
[EX-/Q:=DTi/OU=DTIHQ/CN=REC!P!ENTS/CN=Sachambei, Rees Andrew 
fCCP) iEX:/0=nTI/QlJ=DTlHQ/CN=REClPlEN iS/CN=Ar8.e.s] 
(Communications^ iEX:/Q^DTI/OU=DTiHQ/CN=REC!PIEN lS
Kelly Bernadette (MPST DGi |-----
[EX:/0 =DTI/OU=DTIHQ/CN=RECIPIENTS/CN=Bmkellv], L _
(MPST MINt rEX:/0==DT!/DUeDTlHQ/CN=RECiP!ENTS/CM
Davev m p x t  fFx-/0 :=nTl/OU=DTIHQ/CN-RECiPiEN i S /CN-bdaye^, SPAD 
MPST iEX:/0=DTl/OU"DTlHQ/CN"RECiPIENTS/CN=Spadl,

ItC C P i fEX:/0=DT!/0U=D I iHQ/CN-RbCIPIEN I S/CN=
Valzev MPST fEX:/O^DTI/OU^DTIHQ/CN=REGIPIEN i S/CN-Psvajzeyi, 

ICCP]
fEX:/O^DTI/OU^DTiHQ/CN=RECiPIENTS/CN^| ________
(LEGAL B( !EX-/0=DTI/OU=DTlHQ/CN=RECiPiENTS/CN^ _______ â EBSS
Stephen (LEGAL B4 [EX:/0=DTI/0U=D i !HQ/CN=REGIP1EN i S/CN-Sa,!Ti.os],

MPST MIN)
[EX:/0=DT!/OU=DTIHQ/CN=RECIP 
15/08/2010 at 13:24 
15/08/2010 at 13:24 
Newscorp/BSkyB - calls for intervention

NTS/CN=~

Enders.pdf
News Corp BSkyB - Enders Analysis draft response.doc

PS S e c re ta ry  o f  S ta te

1. The e m a i l  be lo w  fro m  | ' [gave a d r a f t  response  f o r  th e  SofS t o  send
in  re sp o n s e  t o  th e  G u a rd ia n  M edia  Group and t h e i r  c a l l  f o r  h im  re fu s e  h is ^ p o w e rs  
i n  th e  E n te r p r is e  A c t t o  in te r v e n e  in  News C orps p ro p o s e d  a c q u is i t io n  o f  li 
re m a in in g  sh a re s  in  BSkyB t h a t  i t  does n o t.  a lre a d y  own. We hyv-e re c e iv e d  an o u n e r 
s u b m is s io n  fro m  E nders A n a lv s is  (a tta c h e d )  w h ich  a ls o  c a l l s  f o r  ohe So^ d ^uO ^ 
in te r v e n e  in  t h i s  p o t e n t ia l  a c q u is i t io n ,  and N o r th e rn  and S h e l l ’ s a c q u is iu io n  Oi. 
C hanne l 5. E nders A n a ly s is  i s  a f i r m  t h a t  .p ro v id e s  m.edia a n a ly s is  and repor^-S  t o  
i t s  s u b s c r ib e r s  -  i t ' s  re s e a rc h  i s  o f te n  q u o te d  in  m edia r e p o r t in g .  The drawL 
re s p o n s e  i s  s im i la r  to  t h a t  p ro v id e d  f o r  th e  re sp o n se  to  GMG. ,

2. Much o f  E nders A n a ly s is  i s  i n  th e  c o n te x t  o f  co n ce rn s  a b o u t in c re a s e d  
c o n c e n t r a t io n  in  th e  m edia  m a rk e ts  o f  Fay TV and n a t io n a l  newspapers - une 
a b i l i t v  o f  News Corp t o  use th e  revenues  and access to  m i l l i o n s  o f  s u b s c r ib e rs  
c re a te d  b v  a f u l l  o w n e rs h ip  o f  BSkyB to  c ro s s  s u b s id y  g ro w th  s t ra u e g ie s  f o r  i s   ̂
News I n t e r n a t io n a l  owned new spaper t i t l e s .  E nders a ls o  subm dts a number o i
t o  s u a a e s t t h a t  th e  p u b l ic  i n t e r e s t  c o n s id e r a t io n  o f  m edia  p l u r a l i r y  wou_^ 
c o n s id e r a b ly  "w o rse  o f f  th a n  i t  i s  to d a y " .  These co n c e rn s  c e n t re  on th e  a o i - iu y  
Qf C orp to  c ro s s  r e f e r  i t s  news s t o r ie s  be tw een  i t s  v a r io u s  news p a p e r
t i t l e s  Sky'N ew s b ro a d c a s t and i t s  on l i n e  o p e ra t io n s  t h a t  w ou ld  e f f e c t i v e l y  
merae i n t o  one s tre a m  o f  f a c t  and o p in io n  even i f  s e p a ra te  and in d e p e n a s n i news 
g a th e r in g  and E d i to r s  and m a in ta in e d .  I t  a ls o  s u b m its  t h a t  m e  loss^oo. an 
in d e p e n d e n t BSkyB B oard  o f  D ir e c to r s  w ou ld  g iv e  Mews C orps th e  a b i l i t y  lO g r - d t ^ r  
in f lu e n c e  w hat appea rs  on s c re e n  -  p a r t i c u l a r l y  Sky News.

3. To n o te  t h a t  we have j u s t  r e c e iv e d  a f u r t h e r  s u b m is s io n  iro m  rfT (w h ich  ^ 
o p e ra te s  BT V is io n )  f o r  w h ic h  Andre'w Rees w i i l l  p ro v id e  a a ra ro  response  n e x t 
w'eek. On an i n i t i a l  re a d in g ,  B T ' s s u b m is s io n  makes s irn d la r  p o in u s  uo chose m.a e
by  E nde rs  A n a ly s is .  .

R egards
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LorRPBuX u 1 cn L h\ ;ras DepertiTiSnt f o r  B us ine :
@ bis. c s i - g o v . uk  | T: 0207 21;

[n n o v E tio n  and S k i l l ;

<> <>

_______________  (CCP)
S e n t; 06 A u g u s t 2010 15 :30  
To: C ab le  MPST

. P S /S e c re ta ry  o f  S ta te

1 aLuach a o ra iL  r e p ly  f o r  rh e  S e c re ta ry  o r S ta ts  t o  use in  re s p o n d in g  t o  th e  
a tL a ch '^d  1“ LL —r  from  v^Uaidj.an Meo.ia e ro u p  c a l l i n g  on h irn to  r jiL e rv e n e  in  re s p e c t 
o f . t h e  p ro p o se d  Newscorp a c q u is i t io n  o f  100% o f  BSkyB and a ls o  in  N o r th e rn 's  
S n e l l ' s  r e c e n t  a c q u is i t io n  o f  C hannel 5 from  RTL. T h is  a d o p ts  th e  same l i n e  used 
in  th e  r e p ly  to  th e  TUC w h ic h  is s u e d  on Monday. •

GMG p la c e s  I t s  c a l l  f o r  in t e r v e n t io n  in  th e s e  m ergers  in  th e  c o n te x t  o f  co n ce rn s  
a b o u t more g e n e ra l in c re a s e d  c o n c e n tra t io n  in  th e  m edia  m a rke t a c ro ss  d i f f e r e n t  
m ed ia  p x a tj-o rm s . ih e  le u t e r  r a is e s  q u e s t io n s  abou t w h e th e r th e  a p p l ic a b le  
r e g u la c o r y  fram ew ork  rem a ins  a p p ro p r ia te  in  v ie w  o f  r e c e n t  m a rke t d e ve lo p m e n ts , 
ih e  d rauL  r e p ly  miakes c le a r  t h a t  r e s p o n s ib i l i t y  f o r  th e  r e g u la to r y  fram ew ork  
a p p l ic a b le  t o  iTiedia o w n e rs h ip  r e s ts  w i th  DCMS and s ta te s  t h a t  th e  GMG l e t t e r  has 
been fo rw a rd e d  to  th e  SofS DCMS to  n o te  GMG' s c o n c e rn s . I  have a le r te d  r e le v a n t  
DCMS o f f i c i a l s  and have s e n t th e  GMG l e t t e r  to  them so th e y  can c o n s id e r  i t  and 
ta k e  a c t io n  as a p p ro p r ia te .  '

P le a s e  noLe we a ls o  need to  r e p ly  t o  a subm i.ss ion from. Enders A n a ly s is  t h a t  
s im . i la r l y ^ c a l l s  f o r  in t e r v e n t io n  in  th e s e  tw o m e rg e rs . S u b je c t t o  th e  SofS b e in g  
c o n te n -  w i th  t h i s  p roposed  r e p ly  to  GMJCy, we e xp e c t t o  adop t a s im i la r  l i n e  in  
re s p o n d in g  t o  Enders A n a ly s is  though  we'may need to  comment on some more s p e c i f ic  
m .a tte rs  th e y  r a is e .  ' . -  -

CCPl 
020 721,

<< i i l e :  GMJG Lo V in ce  Cable re  BSkyB 30 u u ly  2 0 1 0 .p d f >> << F i le  
5 -  G u a rd ia n  l e t t e r  d r a f t  r e p ly .d o c  >> ■

BSkyB & C hanne l

From ; C ab le  MPST
Sent :  04 .August 2010 10:17
To; I  ̂ ^(CCF)
Cc; Chambers Sarah (CCP); Rees Andrew (CCP); 
(C o m m u n ic a tio n s ) ; K e l ly  B e rn a d s tre  (MPST DG)

(CCP)

S u b je c t ;  RE: Newscorp/BSkyB ;sponss to  S o fS 's  q u e r ie s

Many th a n k s  f o r  t h i s  w h ich  th e  SefS fou.nd .h e lp b u l. 

E rva n
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D ra ft re p ly  to  E n d e rs  A n a ly s is

1. Thank you fo r your letter dated 30 July. You  include a subm iss ion  about ihe  
recent announcem ent that News Co rp  p lans to acquire the rem ain ing shares 
in BSkyB . Y ou r subm iss ion  g ives Enders A na ly s is  v iew  of the likely^ 
deve lopm ent of the te levision and new spaper market m the UK. I note your 
concerns about the effects of the proposed transaction on plurality of m edia 
ownership, and that of Northern and Sh e ll’s acquisition of Channe l 5. You   ̂
urge me to use my powers under the Enterprise A ct 2002 to intervene in both 
these  transactions.

2. A s  you know, the main purpose in regulating m ergers is to prevent su b s tan t ia l. 
lessen ing of com petition in re levant markets. M uch of your ana lys is relaxes to 
competition a spec ts  aris ing from these  mergers, and I would therefore  ̂
suggest that you subm it these argum ents to the relevant com petition authority 
at the appropriate time.

3. On the question of the public interest, you will be aware that the scope to 
intervene is rightly constra ined by the law, In addition, in respect of media 
m ergers, there is pub lished gu idance that sets out the c ircum stances in which 
the Secre ta ry  of State  m ight use his d iscretion to intervene. Th is  gu idance 
w as produced to provide a degree of certainty to the market about whether or 
not intervention m ay be likely in a particu lar case. The gu idance, availab le on 
the BIS w ebsite  at; httD://www.b!S.aov.uk/files/file 14331.pdf, must be taken 
into account in reach ing dec is ions on w hether to intervene in a miedia merger.

4. T h is  gu idance  inc ludes a statem ent of policy on intervention in broadcasting 
and cross-m ed ia  m ergers -  w hich is what both the transactions you ra ise  
would be. It states that “save  in exceptional c ircum stances, [the Secretary of 
State] will cons ide r intervention only in ca se s w here m edia ownersh ip rules 
have been rem oved by the Com m unica tions A ct 2003”. it goes on to set out 
those  ru les that w ere rem oved by the 'Act. If further exp la ins that ‘ save  in 
exceptional c ircum stances” intervention would not be m ade in relation to 
m ergers where there had never-been any m edia ownersh ip rules.

5. ! hope that is helpful in exp la in ing the scope  to intervene on public interest 
grounds in the proposed News C o rp /BSkyB  transaction and th e fe cen t 
transfer of ow nersh ip  of Channe l 5. I am grateful for your subm iss ion  which ! 
will take into account in considering these cases.

P 1 3 8

MOD300001512



For Distribution to CPs

B a ck g ro u n d  N ote

1. Much o f the detail set out in the background note to the draft response to the 
G uardian Media G roup ’s on the sam e subject a lso applies to this draft reply 
(Jonathan C ook’s e m.ai! dated 6 Aug tim ed 16:30).

2 . Enders Analysis is a research and analysis com pany that specialises in the 
media, te lecom m unications and technology sectors providing its services to 
its subscribers. Its reports and analysis are regularly quoted in media 
reporting. It was founded in 1997 by C laire Enders who is the CEO and the 
signatory to the letter to the SofS.

3.
e Pay

Enders Analysis expresses concerns about News Corp adding a fu lly owned 
BSkyB to its portfolio. It notes that BSkyB ’s “com m anding" position in t 
TV  m arket particu larly w ith its prem ium  content such as sports and film  
releases, is enabling it to cross into te lecom m unications services such as 
broadband and residentia l landlines by offering packages to subscribers. 
Com bining that w ith News In ternationa l’s share of the UK national newspaper 
market, which currently stands at about 37%, means that News Corp could, in 
theory, cross subsidy new spaper selling discounts from the revenue 
generated by full ow nership of BSkyB, or bundling its new spaper titles with 
BSkyB subscriber TV  packages. It expresses sim ilar concerns for the 
advertising m arket w here it suggests tha t News Corp could offer advertisers 
print, on line and digital TV' packages in a way tha t no o ther provider could; 
set against its com petitors in the newspaper industry-that are not particularly 
strong enough to react. These are essentia lly com petition concerns which the 
European Com m ission would consider under its ju risd ic tion  once the 
transaction is notified and Enders Analysis, along with any o ther interested 
party can subm it the ir views direct.

4. Enders Analysis subm its that the transaction would have im plications for 
media plurality that would make the situation “worse than it is today". Its first 
argum ent is that News C orp ’s ability to bundle its UK nevv'spaper titles with 
BSkyB's M onthly Enterta inm ent m agazine (which it d istributes 7 million 
copies every month to its subscribers making it the largest magazine in 
circulatio_n in the UK) could “severely test" long held reader loyalty to titles 
such as I he M irror or the Daily Mail by changing the way in which consumers 
m easure their value, its second argum ent is that News Corp will be able to 
cross refer news stories between its various newspaper titles, Sky News and 
it’s on line operations which would effective ly merge into one stream of fact 
and opinion -  even if the combined organisation m aintained separate and 
independent newsroom s and editors. Lastly, the loss of independent BSkyB 
shareholders could allow News Corp greater opportun ity to influence editorial 
coverage of Sky News and other BSkyB channels. Enders Analysis argues 
that the presence o f strong independent directors of BSkyB, many of whom 
have substantia l external reputations helps to protect the independence and 
diversity of w hat appears on screen, particu larly Sky News.

5. Enders Analysis also urges the SofS to intervene in Northern and Shell’s 
acquisition of Channel 5, though it does not give specific arguments.
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T r in i t y  M i r r o r  p i c

16th  A u g u s t 2010

T he  R ig h t H onourab le  V in ce  C a b le  M P
S e c re ta ry  o f S tate fo r B us iness , innova tion  and Skills
1 Victoria Street
Londo n
S W 1 H  OET

D e a r S ec re ta ry  o f S ta te

Re: News Corporation -  BSkyB

Y ou  w ill, o f course, be aw are  o f  the  announced in tention  o f N ew s C orpora tion  to  acqu ire  
th e  60 .9%  o f shares in BSkyB  th a t it does not a lready own.

I am  w riting  on . beha lf o f T r in ity  M irro r P ic - the  pa ren t com pany  o f the  g roup  w h ich  
p u b lish e s  five  nationa l new spap e rs , includ ing the  D aily  M irro r and 160 local and reg iona l 
n e w sp a p e rs  - to  exp ress  o u r  ve ry  g rave  concern  a t the  like ly  th rea t to  p lu ra lity  o f m ed ia  
o w n e rsh ip  and news p rov is ion  in the  UK should th is  acqu is ition  be a llow ed to proceed.

W e  are  concerned  th a t th e re  is a lready a g row ing -assu m p tion  th a t,-a s  News C orpo ra tion  
h o ld s  a 39 .1%  o f the  sha res  in BSkyB and has th re e  nom ina ted  d irec to rs  on its B oard , it 
a lre a d y  e ffec tive ly  con tro ls  B S kyB  and thus  the re  w ould  be no m ateria l change  shou ld  it 
m ove  to  o u tr ig h t ow nersh ip .

W e  be lieve  th is  schoo l o f th o u g h t s im ply ignores th e  in flu e n ce  on th e  m anagem ent and 
ru n n in g  o f BSkyB  o f th e  p resence  o f independen t non -execu tive  d irec to rs  w ho  am ong 
o th e r  th ings  ensure  th a t B S kyB  is run in .the com m erc ia l in te res ts  o f a ll its sha reho ld e rs  
and  th a t long -te rm  co m m e rc ia l dec is ions are- no t taken  so ie iy  in th e  in terests o f N ew s 
C o rp o ra tio n . Such co n s tra in ts  w ou id , o f course, d isa p p e a r if  BS kyB  w ere  to  becom e 
m e re ly  a subs id ia ry  o f N ew s C orpo ra tion .

'Y o u  w ilt  be^^wSfe''-of- rhany-'o f the  title's that-we- pub lish . T h e -D a lly  M iffe f-=and-S ifriday- 
M lrro r w e re  the  on ly na tiona l new spapers tha t to o k  a p ro -labou r s tandpo in t at the  las t 
gene ra ! e lec tion . , ‘

Y ou  w ill a lso  be aw are  th a t loca l and reg ional new spapers  ad o p t a neu tra l s tance  in pa rty  
p d litics  b u t are often th e  on ly  m ed ia  ou tle ts  tha t repo rt on the  w o rk  o f ind iv idua l m em bers  
o f p a rlia m e n t and  a llow  th e m  to  speak  d irec tly  to  th e ir co ns tituen ts  (indeed, w e  are  ve ry  
p leased  th a t you are a re g u la r co n tribu to r to  one o f ou r titles , T h e  R ichm ond Inform er).

T h e  pu rp o se  o f th is  le tte r is to  u rge you, a t the a p p rop ria te  tim e , to issue on pub lic  in te res t 
g ro u n d s  e ith e r an in te rven tion  N otice  o r a E uropean in te rven tion  N o tice  so as to  ensu re
th a t p ro p e r cons ide ra tion  is g iven  to  p iu ra iity  o f m ed ia  ow n e rsh ip  in the  UK. siy Baiiey

Chief E<ec'Jtive
■  ̂ ■ ■ ■■ -■ ■ Trinity Mirror pic

■ , . One Canada Square, Canary Wharf, London E14 5An

- 'AV.w.tiinity'mirror.cofri
Registered Ofiice: One Csnacte Square, Canary'AlTan, London El 4 54F Registered No. S2546 Bngiand S Vi-aies
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A lthough  News In terria tiona l, the  UK subs id ia ry  o f News C orpora tion , has a lw ays den ied  
e ithe r occupy ing  o r abus ing  a dom inan t m arke t position, there  is no doubt " tha t it is 
agg ress ive ly  pro tective  o f its m arke t share. S tarting  w ith  the  so ca lled  new spaper price  
w ars o f th e  early 1990 ’s th rough  to  the  present day , News in te rna tiona l have show n tha t it 
is p repared  to susta in  e ithe r very hea '/y  losses o r iong-terrn reductions in pro fit through 
cover price  d iscounting to increase  o r m ainta in  m arke t share fo r The  T im es and The  Sun.

O ur concern  is that, w ithou t the  restra in ing im pac t o f the  rseed to look  to  the in te res ts  o f 
non-N ew s C orpora tion  sha reho lde rs  in BSkyB, dec is ions  tha t m ake no com m erc ia l sense 
in the  sh o rt te rm  could be taken in the  perce ived g rea te r long-te rm  good o f News 
C oroora tion .

P oss ib le  s teps could include:

1 , T he  rem oval o f any advertis ing  o r p rom otiona l spend in T rin ity  M irro r titles  -  The 
D a ily  Mstror b e in g ^ ie w e d  as the principa l com petito r to  the  New's in ternationa! title 
I he Sun. B S ky ti cu rren tly  spends in the  regional o f £3 m illion per annum  on 

prom otion  and advertis ing  in T rin ity  M irro r titles. It is d e a r  th a t such a s te p  would 
d eny  BSkyB iise lf access to M irro r readers and w ould  no t m ake com m ercia l sense 
fro m  B S kyB 's  po in t o f v iew  but would be  ve ry  dam ag ing  to  th e  health o f T rin ity  
M irro r's  titles  and the re fo re  advantageous to  News In ternationa l.

2. P roducts  cu rren tly  sold separa te ly  cou ld  be bundled toge the r into subscrip tion  
packages. . it is easy to  see bund les th a t w ould com b ine  the  Sky T V  chane ls  w ith  
hom e de livered copies o f i he Tim.es or T h e  Sun. T h is  concep t is even m ore  like ly 
if N ew s C orporation fu rth e r deve lops its paywali p lans fo r the  in te rne t based 
ve rs ions  o f th e ir new spapers. ^  A  Sky T V  prem ium  bundle, includ ing iP ad  friend iy 
access to a paywali p ro tected  [ im es is e n tire ly  feas ib le . Such a p roposition  would 
be en tire ly  unm atchab ie  by stand-a lone  new spaper publishers.

3. A  fu iiy  in tegra ted News C orpora tion /B S kyB  w ould  see each lim b having access to 
faiS a lm ost unm atchab ie  prom otiona l capab ilities  o f the  other. W he the r th is  is done 
th rough  stra ight house ads o r th rough cross fe rtilisa tion  o f s ta r coiu.mnists, 
p resen te rs  and fla tte ring  TV  reviews and fea tu res  is im m ateria l.

4, A s you will knovv*, cond itiona l se lling  -  th e  refusal to  take  advertis ing  in one  title  
(no rm a lly  the  stronger) unless space  is a lso  bough t in a w eake r product -  is 
p roh ib ited . W e are concerned tha t w h ils t there  m ay be no illegality, the  ab ility  to 
c rea te  “packages" fo r advertise rs  unm atchab fe  by o th e r m edia outle ts  w ould  g ive  a 
com bined News C orpora tion  and BSkyB an unfa ir advantage.

You w ill a lso  be aw are o f the  practice by  w hich m ed ia  o rgan isations encouraoe 
advertise rs  to en te r in to “so lus” a rrangem en ts under w hich all the ir a d v e rt is in g 's  
based w ith a single outle t. If a solus deal cannot be achieved then  share dea ls are 
nego tia ted  under w hich an agreem en t is m ade fo r a percentaoe o f ail advertis ing  to 
be p laced w ith one organ isa tion . A ga in , the share  size o f a com bined News 
C orpora tion /B S kyB  and its reach Vi/ithin the  UK w ould  g ive  it a s ign ifican t advantage 
in negotia ting  so lus o r share  deals. "
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6. T h e  shee r financ ia l sca le  o f the  com bined en tity  w ou ld  enab le  the  continued c ross  
subs idy  o f deep cove r p rice  d iscounting  on News In te rna tiona ! titles  to  the long-te rm  
detrim erst o f th e ir com petito rs .

It is th e  ab ility  w ith in  an in teg ra ted  N ews C orpora tion /B S kyB  to  use a com bina tion  o f all o r  
so m e  o f the  above to  p ro tec t its position  to  the  de trim ent o f o the rs  w h ich  concerns us.

W e  a re  concerned tha t the  iong -te rm  Im pact o f a com b ina tion  o f al! o r som e o f th e  above  
w ill ha ve  a de trim en ta l im p a c t on the com m ercia l v ia b ility  o f o u r ex is ting  portfo lio  o f 
p roduc ts .

A s m en tioned  above, the  M irro r titles  are th e  on ly  na tiona l new spapers to  adop t a 
co n s is te n t le ft o f cen tre  po iitica l position  and are a v ita l pa rt o f the  dem ocra tic  system  in 
the  U n ited  K ingdom . S im ila r ly ro u r  lium erous  reg ional title s  p lay a ve ry  s ign ifican t ro le  in 
loca l com m un ities  and are  the  on ly  ou tle ts  tha t report the  w o rk in g s  o f the low er courts  and 
co u n c il m eetings. T h e ir fu tu re  v iab ility  w ill be p laced in fu rth e r jeopa rdy  shouid^ the 
fin a n ce s  o f T rin ity  M irro r as a w ho le  be Vv/eakened by a com bined N ew s 
C o rpo ra tion /B S kyB .

W e  be lieve  th a t g iven  the  po ten tia l im pact o f a com b ined  News C orpora tion /B S kyB  a 
p ro p e r a iring  o f all conce rns  shou ld  be a llow ed and u rge  you  to  issue an In te rven tion  
N otice .

Y o u rs  s incere ly ,___^

Sly B
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NEWSCORP ACQUISITION OF 1 0 0 % OF BSKYB

K E Y  M ESSA G ES:

® Recognise your concerns about the proposed Newscorp 
acquisition of the remaining shares in BSkyB.

9 The European Commission wili consider whether this
transaction results in an unacceptabie reduction of competition 
in the market. This competition assessment should address 
any negative effects arising from the transaction.

® You suggested it might be appropriate for me separately to 
intervene in this merger on public interest grounds.

® My letter of 2 "̂  ̂August sought to explain the issues I must take 
into account in considering this matter, if you have any further 
arguments, I would be happy to receive them for consideration.

BACKGROUND

1 . The TUC is one of several parties that have called on you to 
intervene on public interest grounds in Newscorp’s planned 
acquisition of the remaining shares in BSkyB. If you were going 
to make a public interest intervention, you would want to do this 
shortly after the transaction is. notified formally to the European 
Commission for a competition assessment. We expect the 
parties to notify the proposed merger in early September.

2 . The power you have to intervene in media was introduced to 
ensure Ministers retained a reserve power to examine public 
interest issues arising from media mergers in addition to the 
existence of statutory rules governing media ownership, in 
creating that power, the Government issued formal guidance (in 
2 0 0 4 ) setting out when it might be used. This guidance may not 
be disregarded since it creates a legitimate expectation about

. how the Secretary of State wili act, providing clarity to business 
and avoiding a situation where intervention would need to be 
considered in ail manner of media mergers claimed to raise 
issues affecting wider public interests.

3 . Our assessment is that this is not a merger in respect of which 
intervention would generally be considered. Such an 
intervention would only be appropriate if we believed 
exceptional circumiStances applied that would justify acting in 
contradiction of the published guidance. We .remain open to

P U S
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submissions on this matter but there seems no strong reason to 
believe intervention would be appropriate or that the transaction 
could have any significant negative impact on the sufficiency of 
plurality of persons with control of media enterprises. It may be 
noted that, for the purposes of considering the state of media 
plurality that exists currently, Nevvscorp should already be 
deemed capable of exercising control over BSkyB,

P 1 4 4
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SoS fyieeting w ith TUC
Wednesday 25̂ *̂  August, 2.15 -  3.00pm

Attendees:

M a tth e w  H ilton  (M H ) 
G iles  V-Vilkes (G W )

BSkyB
B B  sa id  th a t th e  re p o rte d  N e w sco rp  a c q u is itio n  o f B S kyB  w a s  a se rio u s  issue  
fo r  m e d ia  un ions . BB  sa id  th a t th e re  w e re  p ra c tica l, in d u s tr ia l issues  on the  
m e d ia  p lu ra lity  issu e  w h ic h  th e  u n io n s  w e re  c o n c e rn e d  abou t. S oS  sa id  tha t 
th e re  w a s  a ca re fu l p ro c e s s  to  be  fo llo w e d , and  th a t he had no p re -co n ce ive d  
ju d g e m e n ts , b u t he sa id  he w o u ld  be w illin g  to  h e a r a n y  g e n u in e  
re p re s e n ta tio n  and  c o n s id e r th e  ev idence .

P U S
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Pa<ase i Oi /

-mail iVJessage

From:
To:

Cc:
Sent:
Received:
Subject:

fvIPS I iizX:/Q=DTl/OU-D i iHQ/CN-R.fcCiPifcN i S/CN-CABLEM!
CCP)

!EX:/0=^DTi/0'U=DTIHQ/CN=REC!PiENTS/CN= Davev MPc
!EX:/0=DTi/OU=DT!HQ/CN=REC!PlENTS/CN=EDAVEYl, Kelly Bernadette 
fMPST DG'i fEX:/0=DT!/OU=DT!HQ/CN=REC!PiENT5/CN=BMKELLYi. 
Chambers Sarah CCCP)
!EX:/0=DTi/OU=DTlHQ/CN"REClP!ENTS/CN^SACHAMBEl. Amos Stephen 
(LEGAL Bi fEX:/O^DTi/OU=DTIHQ/CN=REC!P!ENTS/CN=SAMOS]. Rees

25/08/2010 at 18;33 
25_/08/2010at 18:33 
RE: Newscorp acquisition of BSkyB

Thanks f o r t h i s u p d a te . Fresuiri:
once t h e f i l i n g a c r  u a 1 r  y
s h o u ld s By (and s .h o u ld n ' t  say)
d i f f e r s nf. once 'th e  a c q u i s i t i c n i.  Cj i. iu d

lo n e a  aoou t i t .  C a n /s h o u ia  we say a n y tn in g  
1 ? ^

I n c id e n t a l l y ,  B rendan B a rb e r q u e s tio n e d  h im  abou t t h i s  to d a y  i n  a m e e tin g  and he 
d id  v e ry  w e l l  a t  s t i c k in g  t o  th e  l in e s  so I  t h in k  h e 's  more c o m fo r ta b le  w i th  th e  
p ro c e s s  now. There i s  one t h in g  I  n o t e n t i r e l y  c le a r  ab o u t th o u g h . One o f  rh e  
th in g s -  we s a id  to  B rendan B a rb e r i n  th e  response  to  h is  l e t t e r  was t h a t  i f  he was 
r e a l l y  co n ce rn e d  a b o u t th e  t h r e a t  o f  th e  a c q u is i t io n  to  m edia p l u r a l i t y  th e n  he 
s h o u ld  s u b m it e v id e n c e  f o r  th e  SoS to  c o n s id e r .  But w.hat s o r t  o f  'e v id e n c e ' w o u ld  
we e x p e c t co n ce rn e d  p a r t ie s  l i k e  him. to  p roduce?  How fo rm a l m ust th e  e v id e n ce  be 
and a ls o ,  on w hat b a s is  w i l l  th e  SoS ju.dge i t ?  Is  th e re  a s e t  o f  c r i t e r i a ?  Would 
you p ro v id e  h im  w ith  a d v ic e  on th e  b a s is  o f  such ev id e n ce ?  ( I  have j u s t  been 
t h in k in g  a b o u t .how ( h y p o th e t ic a l ly )  th e  SoS' w ou ld  g e t .h i.m se lf in t o  a p o s i t io n

he.here be i s  c o n f id e n t  t h a t  an in t e r v e n t io n  i s  re q u ire d .

Thanks

________________ 1̂ P r iv a te  S e c re ta ry  to  th e  S e c re ta ry  o f  S ta te  f o r  B u s in e ss ,
In n o v a t io n  and S k i l l s

8 th  F lo o r  I 1 V ic t o r ia  S t r e e t  i Londo.n I SWIH OET 

T e l:  0207 215

From: (CCP)
S e n t: 25 A u g u s t 2010 10 :38  
To: C a b le  MPST; Davsy- MPST; (K e lly  B e rn a d e tte  (MPST DG); Chambers Sarah (CCP); 
.Amos S tephen  (LEGAL B) ; Fvses .Andrew (CCP) ;
S u b je c t ;  Newscorp a c q u is i t io n  o f  BSkyB

Dear a l l

(LEGAiL B;

ous-c r o  not re c e iv e d  a o-hone c a l l  t h i s  ir io rn in g  fro m  Mocan L o v e l ls ,  the  
Nevfscorp on th e  BSkvB a c c r u is i t io n . J u s t an upda te  c o n f irm in a

n]e://C:\TVIKNT\Profiles'NBLANE~l.ELGX OCAl
P U T
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a l l  i s  h a p p e n in g  rriuch as e x p e c te d . The d r a f r  m erger n o t i i i c a r i c n  ^lorm  ^has caen  
d i s c u s s e d 'w ith  th e  EU C o ir jn is s io n  and is  p r e t t y  much f i n a l i s e d  and re a d y  to  be  ̂
f i l e d  f o r m a l lv -  They th in .k  f i l i n g  w i l l  happen v e ry  e a r ly  i n  Septem cer so p r c b a b iy  
n e x t week o r  th e  week a f t e r .  They have p ro i ' id e d  th e  OFT w ith  a b r i e i i n g  n o te  on 
th e  a c q u is i t io n  and had a b r i e f  d is c u s s io n  w ith  the.m. The O tT ^ is  n o t c u r r e n t l y  
s e e k in a  a n y th in g  f u r t h e r  fro m  .Hogan L o v e l ls .  I  c o n f irm e d  we a ls o  had a l l  th e  
in fo r m a t io n  we needed fro m  them .

when asked  ab o u t th e  t im e ta b le  f o r  any a c t io n  th a t  may be ta k e n  by  th e  S e c re ta ry  
o f  S ta te ,  I  in d ic a te d  t h a t  as a .mauter o f  p r a c t ic e ,  o u r ai.m w ou ld  be to  o p e ra te  
t o  th e  sam.e p u b l ic  i n t e r e s t  in t e r v e n t io n  t im e ta b le  t h a t  a p p l ie s  in  respecu  c i  UK 
m‘= rg e r ca se s . T h is  i s  a m .a tte r o f  p r a c t ic e  r a th e r  th a n  la w  Pecause th e  E n te r p r is e  
A c t i s  u n fo r tu n a te ly  n o n - s p e c i f ic  abou t what s t a t u t o r y  t i.m e ta b ie  a p p lie s  when . 
i.n te rv e n i.n g  in  European m erge r ca se s . [ I n  v ie w  o f  th e  E n te rp r is e  .Act b e in g  vague 
on t h i s  m a t te r ,  in  due co u rse  I  wonder w he the r i t  m.ay be w o r th  p u b l is h in g  a 
p o l i c y  s ta tem .en t on th e  r e le v a n t  page o f  th e  BIS w e b s ite  t o  p ro v id e  c l a r i t y  abouu 
w hat t im e ta b le  w i l l  be a p p l ie d  to  p u b l ic  in t e r e s t  in t e r v e n t io n s  in  European 
m e rg e r c a s e s . ]

CCP2 B IS

P U S
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From:

To:

Cc:

Sent:
Received:
Subject:

Attachm ents:

[EX:/0=DT!/OiJ:^DTlHQ/CN=R.ECiPlENTS/CfG
ACABLEMl,Cable MPST [bX:/0=DTI/OU=DTiHQ/CN=REC PiEN iS/Ch

Chambers Sarah fCCP)
!EX;/0=DTi/OU=DTiHQ/CN=RECiP!ENTS/CN=SACHAMBF1

Communications) ______________
|EA :/u= iJ i 1/UU= DilHQ/CN=REC!PlENTS/CN= SPAD MFST
iEX:/0=pTi/OU-DTiHQ/CN=RECiPiFNTS/CN=SPADl, Wilkes Giles (MPST 
MiN) fEX:/0=DTi/OU=DTiHQ/CN=REC!PIENTS/CN=GWlLKESi. Amos

fEX:/0=DTi/QU^DTiHQ/CN=REClPiENTS/CN=SAMOSl. 
iCOMMS) iEX:/0=DT!/OU=DTiHQ/CN=RECIPiENTS/CN
26/08/2010 at 16:28 
26/08/2010 at 16:28 
Re : BSkyB

BSkyB Newscorp - case for intervention analysis.doc 
ECMR case merger process decision tree.doc

Me, Sarah and S tephen AitiOS w i l l  a t te n d  th e  m e e tin g  t h i s  a f te rn o o n  and we 'w i l l  
seek to  a d d re ss  a l l  q u e s t io n s  abou t p ro ce ss  and m edia h a n d lin g .  In  advance , I 
th o u g h t i t  m ig h t be h e lp f u l  t o  p ro v id e  a su p p le m e n ta ry  d is c u s s io n  n o te .  The 
a t ta c h e d  seeks to  e x p la in  how th e  power to  in te r v e n e  f i t s  in  w i th  th e  b ro a d e r 
r e g u la to r y  re g im e  and su im ria rise  a g a in  o u r a n a ly s is  o f  th e  case f o r  in t e r v e n t io n  
i n  t h i s  m e rg e r. T h is  may h e lp  add ress  th e  f i r s t  o f  th e  q u e s t io n s  you l i s t  b e lo w . 
A ls o  a t ta c h e d  i s  t h a t  p ro c e s s  f lo w  c h a r t  you re q u e s te d  from  an e a r l i e r  
s u b m is s io n . ■

From: C ab le  MPST 
S e n t: 26 A ugus t 2010 10: 
To: Chambers Sarah (CCP) 
Cc:

(CCP)
C o m ir.u n ica tio n s ) ; SFA.D MPST; W ilk e s  G ile s  (MPST MIN)

S u b ie c t :  BSkvB

H i ________________________

-As d is c u s s e d  w ith  Sarah j u s t  now, th e  SoS w ou ld  l i k e  a s h o r t  c h a t to d a y  about 
BSkyB. has s e n t you an i n v i t a t i o n .

He i s  a n x io u s  to  r e a l l y  u n d e rs ta n d  th e  Sky s i t u a t io n .  He is  d e f i n i t e l y  g e t t in g  
m ore f a m i l i a r  w ith  th e  o f f i c i a l  p ro c e s , b u t th e re  a re  some gaps in  h is  (and my) 
kn o w le d g e . W'e have had some r e a l l y  h e lp f u l  s u b m iss io n s  from  you and v o u r team , 
b u t  g iv e n  th e  t e c h n i c a l i t i e s  o f  th e  p ro c e s s , and th e  s e n s i t i v i t i e s  o f  t h i s  case, 
I  t h in k  a fa c e  to  fa c e  b r i e f i n g  w ou ld  be r e a l l y  v a lu a b le ,  non le a s t  because a 
f i l i n g  t o  th e  EC is  iira iiin e n t and t h i s  m.ay le a d  to  renewed m edia in t e r e s t .

P149
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"O rr o  ̂ /'i O i ak,̂  _ ui -i:.

What ao tn e y  say ,
‘ w h ich  does p r o v i :

What he i s  l i k e i y  lg asK you i s ;
-  What r e p re s e n ta t io n s  has th e  D epa rtm en t re c e iv e d  so fs
why have  th e y  n o t been ' v a l i d '?  'What w ou ld  a re p re s e n ta c io n  
v a l i d  g ro u n d s  f o r  h im  to  in te r v e n e  lo o k  l ik e ?  . ^
-  What t im e fra m e  does he have to  in te r v e n e  and p r a c t i c a l l y  how w ou ld  he d o ^ th is ?  
(p ro b a b ly  good t o  b r in g  o u t w hat th e  im p lic a t io n s /c o n s e q u e n c e s  o f  t h i s  m ig h t be
to o )  . . ,
-  I f  th e r e  a re  no g rounds  to  in te r v e n e ,  th e n  what e ls e  can be dene? Can we seen
re a s s u ra n c e s  a b o u t th e  indepe ndence  o f  e d i t o r i a l  c o n t r o l?  S hou ld  we meet Skv a t  
seme p o in t  t o  r e g is t e r  o u r co n ce rn s?
-  From a m.edia p o in t  o f  v ie w  and in  term.s o f  co rre sp o n d e n ce  and PQs, we need to  
w o rk  UP a s e t o f  l in e s  w h ich  shows he i s  engaged in  t h i s  p ro c e s s  b u t w h ich  a ls o  
a c c u r a te ly  r e f l e c t s  th e  le g a l  l im i t a t i o n s  o f  h is  r o le .  We need to  make i t  re a l.;.y  
c le a r  t o  anyone who asks what he has been d o in g  so f a r  ( i . e .  t h a t  he has been 
a s s e s s in g  re p re s e n ta t io n s  b u t t h a t  none so f a r  c o n ta in  a s u f f i c i e n t l y  c o m p e ll in g  
case f o r  him. to  in te r v e n e  u n d e r s p e c i f i c  c r i t e r i a  by w h ic h  he i s  c o n s tra in e d )  and 
w hat he w i l l  be d o in g  ( i . e .  t h a t  he w i l l  c o n t in u e  to  assess  re p re s e n o a r io n s  he  ̂
r e c e iv e s  and w i l l  keep an open m in d ) . W h ils t  th e re  i s  a p ro c e s s  to  be ro l io w e d  in  
such ca se s , we need oo m^ake SoS' re fe re n c e s  ;-C u n is  j^ roness  as hn,ucm ci.u. 
h e lp f u l  as we can.

-:op€ t h i s  h e lp s  t o  s e t  th e  c o n te x t ;h is  a f te r n o o n 's  m e e t in g .

I t  m ig h t  be h e lp f u l  to  d ig  o u t t h a t  t im e l in e  you c re a te d  in  one o f  y o u r 
s u b m is s io n s  w h ich  shows what happens when in  th e  p ro c e s s . C ou ld  be h e ip iu l  to
have t h a t  t o  re x e r  Lo.

Thanks f o r  y o u r  h e lp

P r iv a te  S e c re ta ry  t o  th e  S e c re ta ry  o f  S taue  f o r  B u s in e s s ,
In n o v a t io n  and S k i l l s  ■

6 th  F lo o r  I 1 V ic t o r ia  S t r e e t  | London | SWIH OET 

T e l;  0207 215 ,,
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CASE ^OR INTERVENTION IN NEWSCORP / BSKYB 
SUPPLEMENTARY ANALYSIS

The power to mtervene in the broader regulator}' context
1. The Secretary of State’s powers to intervene in media mergers must be considered 

in the context of tiie broader applicable regulatory regime that separately governs 
who may owm and control media enterprises and also the rules that apply to the 
conduct of all broadcasters irrespective of owmership.

2. Mergers are regulated to protect the public interest by ensuring they do not result 
in a substantial lessening of competition in markets. In the case of media 
enterprises, there is also a distinct statutoi7  scheme that governs ownership to 
“prevent individuals from accumulating too great a shai-e of the national media 
voice by having significant interests across television and newspapers”. It may be 
noted there have never been media ownership rules that govern the ownership of 
BSkyB. Other regulatory mechanisms govern the presentation of news by 
broadcasters to ensure high standards and impartiality.

o. Given that such clear statutory provisions exist to control ownership of media 
enterprises, the existence of a separate discretionary power to regulate media 
mergers on other "public interest” grounds is clearly capable of creating 
unacceptable regulatory uncertainty. In view of this, the. Government published 
detailed guidance setting out when that power to intervene in media mergers ' 
might be exercised. This guidance is important in constraining the scope to 
intervene in media mergers and minimising uncertainty. It provides the key set of 
criteria against which the Secretary of State should consider the merits of any call 
for intervention- ■

Why vrere the media public interest considerations introduced? ■
4. The media public interest considerations were added to the Enterprise Act 2002 as 

the result of an am,endment introduced during the passage of the Communications 
Act 2003. That Act included provision to remove certain rules applicable to 
media ownership. Parliamentarians decided they w'ould only accept removal of 
those rules if Ministers were given a reserve power to take action in mergers that 
would previously have been prohibited by the statutory rules. The guidance 
makes clear that intervention w’ould generally not be considered in cases where 
media ownership rules had never existed.

W’hat is the threshold for issumg an inter^'ention?
5. ihe Secretary of State may intervene in a merger if he believes a specific public 

interest consideration that either has been or should be specified in Section 58 of 
the Enterprise Act 2002 is relevant to a consideration of it. The requirement to 
have only a "belief that a consideration is "relevant" provides for a fair amount of 
discretion and ensures intervention is legally possible even if there is as yet no 
strong evidence to demonstrate that a merger would actually operate against a 
specified public interest. Nevertheless, legal advice indicates that the requirem.ent 
to have a “belief’ implies more than speculation.

6. WTule the relatively low threshold means it may technically be feasible to issue an 
intervention notice in a relatively wide number of cases, there w'ould be no point
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in doing so in a case where there appeared no realistic prospect o f identifying 
credible justification for some further, more substantive action.

The representations received on Newscorp / Sk>'  ̂  ̂ ^
7. Many o f the representations calling on the Secretary o f State to intervene in this

case are x̂pressed in quite general terms reflecting concern about the implications
of increased commercial power o f Newscorp and knowledge that the Secretary o f 
State has certain scope to take action in this area. Responses to these are referring 
concerned parties to the published guidance and applicable law and inviting them, 
to submit more detailed arguments as to w'hy intervention might be appropriatv. .̂

8. More reasoned arguments as to why intervention might be deemed appropriate 
have so far been received from Trinity M irror, Guardian Media Group, Enders 
Analysis and BT. Amd we have a substantive submission from Newscorp's  ̂
lavyynrs, Hogan Lovells setting out arguments as to why such an intervention is 
not appropriate.

Com petition concerns versus media p lu ra lity  concerns ^
9. The purpose o f intervention by the Secretary o f State must be to address issues

that are pertinent to the public interest but would not be addressed in a ^
competition assessment. Questions as to whether or not a merger might result in  a 
party gaining increased market power and loss o f effective competition within the 
market w ill be addressed by the competition authority and are not matters on 
which the Secretary o f State has the power to make judgments. One problem with 
the media public interest consideration o f ensuring sufficiency o f media plurality 
is its similarity with the interest o f ensuring effective competition resulting in 
concerns presented as relating to the sufficiency o f media plurality ai'e actually 
substantively the same as concerns about consumers continuing to have access to 
a sufficient range o f choices. ■ "

10. It may be seen that in the only case in which the pow-’er to intervene in a media 
merger has so far been used (BSkyBT  acquisition o f a 17.9% stake in ITV pic), 
although the Secretary o f State referred the merger to the Competition 
Commission on both public interest and competition grounds, the outcome was 
that no action was taken on public interest grounds. On competition grounds, 
BSkyB  w-as forced to reduce its shareholding in ITV  to less than 7.5%. In 
reaching a decision, it was made clear that this competition remedy would have 
adequately addressed any media plurality concerns that might conceivably have 
arisen in the case such that even i f  it was successfully argued that the decision not 
to make a negative public interest finding on media plurality grounds w'as  ̂
mistaken, no different remedy w ôuld be required. This may be comrasted with a 
case where intervention is made on the basis o f the national security public 
interest consideration. It seems unlikely that remedies that might successfully 
address concerns about national security arising from a m êrger would be the same 
as a remedy that might be im.posed to address com.petition concerns.

The substantive case for intervention in this merger _ _
11. The submissions that argue for intervention do so by reference to a broad!}') similar 

set o f concerns. In particular, they make points about the increased scope for 
Newscorp to influence BSkyB 's output and for there to be cross promotion
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between Newscorp newspapers and BSkyB. This could result in a greater number 
o f people that read Nesw'corp owned newspapers and also watch Sky News than 
would otherwise have been the case.

12. From the point o f view o f sufficiency o f media plurality'', the key consideration 
appears to be the extent to which Newscorp owning 100% o f BSkyB  might result 
in people receiving news and information from one source. In broadcasting, the 
existence o f the B B C  and o f numerous commercial television and radio channels 
provides the main assurance o f plurality. The cross media ownership rules also 
exist “to prevent individuals from accumulating too gi'eat a shai'e o f the national 
media voice by having significant interests across television and newspapers” . 
There have never been media o'wnership rules that govern the ownership o f 
BSkyB. And other regulatory mechanisms govern the presentation of news by 
broadcasters to ensure high standards and impartiality.

13. In addition to the above, it may be noted that since no media ownership rules have 
ever applied to the ownership o f BSkyB, a cross media merger that affects its 
ownership is not one in  respect of which the published guidance indicates 
intervention would generally be considered save in  exceptional circumstances.

14. The nature o f Newscorp‘'s relationship with BskyB has already been considered in
the context o f the question o f the sufficiency o f plurality'-of persons with control 
o f media enterprises. In the Sky / ITV case, the matter was examined in depth and 
it was accepted pretty much universally that Newscorp and BSkyB  should be 
treated as already being under common control for the pmposes o f a plurality 
assessment. This is in view o f the scope Newscorp currently has to exert 
influence over the content o f B SkyB ’ s output (particulaidy the presentation of 
news). It follow’s that an increase to 100% ownership may reasonably be 
considered to have no substantive effect on the state o f plurality. '■

15. [Media ownership rules would not appear to preclude an enterprise that owns 
national newspapers from launching additional new television channels -  such as 
may be considered to have happened with the creation o f BSkyB.]
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PU BLIC IN TER EST  iN TER V EN llO N  ON F#EDiA PU BLIC  IN TE R EST  GROUNDS

P R O C E S S

i Me'oer n'’eets ECOiR thresj^oids {o" ' -  ,

} E tro  5 bti'iicp. and Euro-250 miliioh EU vvioe _

SofS considers wnedier me'-ger

SSlSIiiJiHSSSSfs^^

i i p i i l i l l i i l i l l i l i l i ^
SofS intervenes in merger under Section 67 or 
Enterprise Act. Instructs Ofcom to investigate ' 
arro prepare report on media public interest

SilBtililliiliHSBSiissi^

'‘U dec'sicn orv’wfiether-tq clear fte merg^^dd^f

interest grounds to the Gcmpefition 

investicaho"

SofS takes final dec-sion in the case ono 
He can clear the merger, clear subject tc 
altogether. He must have due regard to
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BIS D ep artm en t for Business 
Innovation & Skills

The Rt Hon Vince Cabie MP 
Secrstaiy or Stole for Bi;sii’.es5. 
Inncvalbn ar-id Skiiis

A n d re w  M ille r
C h ie f E xe cu tive
G u a rd ia n  M e d ia  G ro u p
K in g s  P lace
9 0  Y o rk  W a y  .
L o n d o n
N1 9 G U

Our ref: 21 /182

A u g u s t 2 0 1 0

■ “ '’ oem that increased
nsolidanon across drferenf media platforms might result in relatively few

enterprises controlling a large proportion of the news and editorial content 
available to people in the UK and suggest the regulatory framework governing 
th „ media may require amendment. The rules governing media ownership ® 
are a matter for the Secretary of State fo r Culture, Media and Sport. I have 
forwarded your letter to him to note your views about'the continued 
appropriateness of the regulatory framework in today’s market.

Dlans®to°acaute?on»/ News Corporation that it
p a n s  to  a c q u ire  100 A  oi the  sh a re s  in B ritish  S ky  B ro a dca s tin a  fB S k v B l e n d
a ls o  th e  a c q u is it io n  o f C h a n n e l 5  by  N orthern . & S he ll. Y o u  s u g g e s t i m ig h t

t h e s e Y a S r o n s ^ ^ ^  ™

A s  y o u  kn o w , th e  m a in  p u rp o se  in regu la ting  m erge rs  is to  p re v e n t su b s ta n tia ! 
le s s e n in g  ot co m p e tit io n  in re le v a n t m a rke ts . T he  scope  to ^n te rv e n e  i

S o n  " "  is r ig h tly  c o n s tra in e d  b y  the  la w  in '
a d d itio n , in re sp e c t o f m e d ia  m e rge rs , th e re  is  p u b iishe d  g u id a n ce  th a t se ts  
o u t th e  c irc u m s ta n c e s  in w h ich  th e  S e c re ta ry  o f S ta te  m ig h t use  h is  d is c re tio n  
to  in te rv e n e . T h is  g u id a n ce  w a s  p roduced  to  p rov ide  a d e g re e  o f c e r ta ir tv  to * 
m e  m a rk e t a b o u t w h e th e r o r n o t in te rven tion  m a y  be like ly  in a pai+^cular iL s e  
! h is  g u id a n c e , w h ich  is a va ila b le  on the  B IS  w ^ b s it^  a f  ^  case .

m u s t be ta k e n ’ in to  a c co u n t in
re a c h in g  d e c is io n s  on  Vi/hether to  in te rvene  in a m ed ia  m e rge r. '

Enquiries+44 (0)20 7215 5000 | FVfi

1 Vicioria Si.reet, London SVVIH OET 
www.bis.gov.uk

nicom +44(0)20 7215 6740 | Contaotuswww.bis.gov.uk/con'
iBCT-US
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! f i6  gufda iiC ©  inc lu d es  a  S ia te m e n i ot po licy  on in te rven tion  in b roadcas tina  
a n d  c ro s o -m e d ia  rne rge rs  — w h ich  is w h a t both th e  tra n s a c tio n s  you  ra ise 
w o u ld  b e . T h e  g u id a n ce  s ta te s  th a t “sa ve  in excep tiona l c ircu m s ta n ce s , [the  
S e c re ta ry  o i S ta ie ] v /iil c o n s id e r in te rven tio n  o n ly  in cases  'w here m ed ia  
o w n e rs h ip  ru ies  have  been  re m o ve d  b y  the  C om m u n ica tio n s  A c t 2 0 0 3 ” . It 
g o e s  o n  to  s e t ou t th o se  ru les  th a t w ere  rem oved  by th a t A c t. It fu rth e r 
e x p la in s  th a t “save  fn e x c e p tio n a l c ircum stan ce s” in te r /e n tio n  w o u ld  no t be 
m a d e  in  re la tio n  to  .m ergers w h e re  th e re  had n e ve r been  a n y  m e d ia  ow n e rsh ip

I h o p e  th a t is he lp fu l in e x p la in in g  the  sco p e  to  in ten /ene  on  p u b lic  in te res t 
g ro u n d s  in th e  p ro p o se d  N e w s  C o rp o ra tio n  /  B S kyB  tra n s a c tio n  a n d  the  
re c e n t tra n s fe r  o f o w n e rs h ip  o f C h a n n e l 5. Tak ing  the  p u b lish e d  g u id a n ce  into 
a c c o u n t, if y o u  have su b s ta n tiv e  re a son s  fo r be liev ing  th e s e  tra n s a c tio n s  
c o u ld  re s u lt in  e ffe c ts  d e tr im e n ta l to  th e  pub lic  in te res t such  a s  m ig h t ju s t ify  an 
in te rv e n tio n , p lease  d o  s u b m u  a rg u m e n ts  on the  m a tte r fo r m y  c o n s id e ra tio n .

V IN C E  C A B L E
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I D ep artm en t for Busirsess 
Inrsovatjon & Skills

The Rt Hors Vince Cable }AP 
Secretary oi SSats tor Birsiness, 

IcnovaLbo and Skii'a

C la ire  E n d e rs
4 6 A  G re a t M a rlb o ro u g h  S tre e t 
L o n d o n
W 1 F  7 J W  .

Our ref; 217161

.5 ( A u g u s t 2 0 1 0

T h a n k  yo u  fo r  yo u r le tte r d a te d  30  Ju ly . Y o u  inc lude  a  s u b m is s io n  a b o u t th e  
re c e n t a n n o u n c e m e n t th a t N e w s  C o rp  p la n s  to  a c q u ire  th e  re m a in in g  s h a re s  
in  B S kyB . I am  g ra te fu l fo r  y o u r  su b m iss io n , w h ich  I w ill ta k e  in to  a c co u n t 
w h e n  co n s id e rin g  w h e th e r to  in te rve n e  in th is  case .

Y o u  s u g g e s t I m igh t use  th e  p o w e rs  I h a ve  unde r th e  E n te rp ris e  A c t 2 0 0 2  to  
in te rv e n e  in  th e  p ro p o se d  tra n s a c tio n  on pub lic  in te re s t g ro u n d s . T h e  s c o p e  
th a t  e x is ts  fo r  m e to  in te rve n e  in m e rg e rs  on  p u b lic  in te re s t g ro u n d s  -  
in c lu d in g  in  m e d ia  m e rg e rs  -  is, o f co u rse , tig h tly  c o n s tra in e d  b y  th e  law . It is  
n o t a gene ra ! p o w e r to  ta k e  d e c is io n s  a b o u t o w n e rsh ip  o f p a rtic u la r 
e n te rp r is e s . T h e  g u id a n ce  y o u  re fe r to. se ts  ou t th e  c irc u m s ta n c e s  in  w h ic h  I 
m ig h t use  m y  d isc re tio n  to  in te rve n e  in m ed ia  m e rge rs . T h is  g u id a n ce  w a s   ̂
p ro d u c e d  to  p ro v id e  a  d e g re e  o f c e rta in ty  to  th e  m a rk e t a b o u t w h e th e r o r n o t 

. s u c h  in te rve n tio n  m a y  be lik e ly  in a p a rticu la r case .

! u n d e rs ta n d  the  p a rtie s  p la n  to  n o tify  th is  p ro po se d  tra n s a c tio n  to  th e  EU 
C o m m is s io n  (D G  C o m p e titio n ) u n d e r th e  EC  M e rge r R e g u la tio n  (E C M R ). 
O n c e  th e  tra n sa c tio n  has b e e n  fo rm a lly  no tified  to  it, D G  C o m p e titio n  w ill h a v e  
a n  in itia l 25  w o rk in g  d a ys  to  d e c id e  w h e th e r to  c le a r th e  m e rg e r o r in itia te  a  
m o re  in d ep th  se co nd  ph ase  inve s tig a tio n  o f its im p a c t on  co m p e tit io n  in th e  
m a rke t. T h is  co m p e titio n  a s s e s s m e n t s h o u ld  se rve  to  p re v e n t th e  tra n s a c tio n  
fro m  re su ltin g  in a su b s ta n tia ! le sse n ing  o f co m p e titio n  in  re le va n t m a rke ts .  ̂
M a n y  o f th e  po in ts  you  ra ise  a p p e a r to  re la te  to  p o te n tia l co m p e tit io n  im p a c ts .

EnqL

1 Victoria Street, London SWIM OE i 
■ www.bis.gov.uk

iiries e44 (0) 20 7215 5000 j Minicom+44 (0) 20 7215 6740 ] CoP.tactuswwvv.bis.oov.uk/cont3ct-us
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! re c o m m e n d  th a t yo u  s u b m it a rg u m e n ts  on th e se  m a tte rs  to  D G  C om pe tition  
a t th e  a p p ro p r ia te  tim e .

V IN C E  C A B L E
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Y;
■<̂'y

fan  L iv in g s to n  
Chief h xe cu tiye  
B T  GroLip 
B T  C e n tre  
81 Newgate S tree t 
L o n d o n  
B C 1 A  7A J

pepartm ent for BusinessInnovation & Skills 

J-heRtHon /̂inceCabfsMF
Secrsraiy of State f.,,- Bi^fness 

innovation snd SWife '

Our rer 217053

August 2010

 ̂ i-Lj

i hank you fo r  y o u r ie ite r  n f  -f o /

account when consictin-„s I - ? a S n t o

You suggest I m ig h t use the u

n o ta T e n ^ ra T p o w e rto ^ ^ ^ ^ ^
enterprises. Tlie guidance v o u ^ S  ownership of particular ®

such intervention may be n k V h  about®whem“ o?not

o S h e  Y  fansaction to the EU

from resultinnln a s?h 7  should “ 'PP®®on in the

POiGntia, competition impacts.

i '

Enquiries +44 (0)20 721
. ■' Vicrona Street, London SWi h opt

= 7+5 6 7 .0 ,0
' “ -'---gov.ovcoor,,,,.
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I recommend that you s u b m i t • ■
arthe appropriate time. . " to DG Competition

VINCE CABLE
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i^epartrnen t for Business 
Innovation & Skills

The m.Hon Vince Cable MP
-bsr-Ciet,of Stst-s for BiEiness. 
lonovstfOo ac-d SyiJs

Sly Bailey 
Chief Executive 
Trinity Mirror pic 
One Canada Square 
Canary Warf 
London 
E14 5AP

Our ref: AOK/217344

3 !  August 2 0 1 0

Broadcasting (BSkyB) 1 am oratpfi i! fnr ̂ fr̂  ° fh^ shares in BrlUSh 
account when considering whether to

in t te  ^S p o se d *™ ^ 2 0 0 2  to
that exists for me to intervene in mprnprc n grounds. The scope
including in media m e % ~
n o t a  g e n e ra l p o w e r to  ta k e  decis lnnc; ahn! ^  ^ ^ n ^ ra in e d  by  th e  law . It is 
enterprises. T te  g u id a n ^  y^u S o  ^
might use my discretion to intervene in media ^
produced to provide a degree of certaintv fn fhT  ?  Quidance was
such intervention may be likely in a partfcuiar c a ™ *

I understand the parties plan to notify thic .~i ■
Commission (DG Competition) undemhe p c  E, ^  transaction to the EU
Once the transaction has beet! formalty n o IL d
an initial 25 working days to decide whofhfdr Competraon will have
more in depth second phase in J e s f l™ ^  " ’®'Ser or initiate a
market. This competifon a s s e s s m ^  competition In the
from resulting in a substantial lessenina of r -o m * T T °  P'’®''®®***’ ® transaction
Many of the points you raise a D D e T rr» T ? rrP ® “ '° "J p you raise appear ,o relate to potential competition impacts.

ft
I&

Enquiries+44 (0)20 7215 5000 [ Minicom +

T Victoria Street, London S'WIH OET
www.bis.gov.ijk

44(0)20 7215 6740 | Contact us
wvw.bis.gov.uk/contact-US-

-■  i

i f
Ŝfri-

i
E.% -I
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I re c o m m e n d  th a t yo u  s u b m it a rg u m e n t 
a t rhe  a p p ro p ria te  tim e . "s on th e se  m a tte rs  to  D G  C om p etition

vig'ius CABLE
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E-mail Message

From:

To:
Cc:

Sent:
Received;
Subject:

Attachments;

For Distribution to CPs

iC i

iA:/U^UTI/OU=DTIHQ/CN=RECIPIENTS/CN=
Cable MPS i i l/OU:=DTiHQ/CN^RECIPIENTS/CN=CARi FM1
Davey MPST [hX:/0=^DTI/OU=:DTiHQ/CN=REClPIENTS/CN=EDAVFYl. 
SPAD MPST |EX:/0=Dli/0U^DTiHQ/CN=RECIPIENTS/CN=SPAD1. Perm
Sec BIS rEX:/0=DTI/0U:=D1 
b6rn3Q6u6 (MPS I DG)

1HQ/CN^RECiPiENTS/CN^FRASERl

J_EX:/O^DTi/OU=DTiHQ/CN^RECIP!ENTS/CN^BMKELLYl. Hendon David 
(IE) rbX:/0=D ! l/'OU=DTiHQ/CN=REC!PIENTS/CN=DHENDOi\Ji. Charr.bers 
Sarah (CCP) [EX:/0=DTI/0U=DTIHQ/CN=REC!P1FNTS/CN^SACHAMRF1

Communications'!
iEX:/O^DTI/OU=DT1HQ/CN=RFCIP!FNTR/CN=J 
iLEG AL B) [EX:/Q:^D i l/OU"DTIHQ/CN=RECIPiENTS/CN^SAMOS1

Amos Stephen

LEGAL B) ibX:/0=DTI/OU=DTiHQ/CN=RECIPIENTS/CN
shAndrew (CCP)

!EX:/O^D i l/OU=D i !HQ/CN=REC!PiENTS/CN=AREES1
(Communications')
!EX.70=DTi/0U=DTIHQ/CN=RECiP!ENTS/CN=
(CCP) [EX:/0=DT1/0U=DT!HQ/CN-RECIPIENT
03/09/2010 at 17;08 
03/09/2010 at 17;08
BSkyB / Newscorp intervention advice submission

BSkyB Newscorp intervention advice submission.doc 
BSkyB Newscorp - case for intervention analysis.doc 
BSkyB Newscorp - analysis of submissions from third parties.doc 
BSkyB Newscorp draft E!N and IN.doc

<> <> <> <>

I at each a submission wi'_h advice Lo the SofS on the case for intervening on 
public in terest  grounds in the anticipated acquisition by Newscorp of 100% of the 
shares in BSkyB. Also attached is :  /

(i) an analysis of the issues that need to be taken into account in reaching a 
decision;
(ii)  an analysis of the substantive points raised in the 4 submissions you 
received ±rom interested thrrd parties arguing in favour ox intervention; and
( i i i )  draft intervention notices.

I have not attached again a l l  the submissions from third parties and the one from 
Hogan Lovells on behalf of Newscorp. These have been circulated previously and 
the SofS has them with him. ^
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1 0

From

D a te

S e c r e ta r y  of S ta te

3 S e p t e m b e r  2 0 10

S u b je c t : :  C a s e  f o r  :n :& r v s r ; [p ,g  in  |s le , ' '^ s c o r p /B S k y B

Is s u e

o Whether to use your powers under the Enterprise Act to require an investigation into how 
this merger might affect the public interest as it relates to the sufficiency of plurality of 
persons with control of media enterprises. '

T im in g

o Routine, though a meeting to discuss further in the next week or so would be useful (see 
below).

R e c o m m e n d a t io n

» The arguments are complex and we recommend a further discussion before you make a 
decision.

C o a lit io n  C o n s id e ra t io n s

o The Coalition Agreement mentions the need to "promote greater competition across the 
economy" and to "review the range of factors that can be considered by regulators when 
takeovers are proposed". More recently you have spoken on a number of occasions 
about your desire to take a more pro-active approach to competition. However, the power 
to intervene in mergers on public interest grounds is a discrete power that must be 
exercised by the BIS Secretary of State acting alone in accordance with the provisions of 
the Enterprise Act 2002. '

A rg u m e n t  / A n a ly s is

o In summary, we believe that the substantive arguments as to why this merger might be 
deemed to result in insufficient plurality of persons with control of media enterprises an 

T not strong. Nevertheless, the legislation provides a deliberately low legal threshold for ' '
" taking a decision to issue an intervention notice. You need only believe it is or may be^

the case that the specified public interest consideration is relevant to a consideration of 
the merger. The prospect of legal challenge arising at this initial intervention stage 
appears low since the process involved is relatively short and would not involve significant 
burdens on the parties to the merger. However, issuing an intervention notice initiates a 
formal statutory process and places you in the position of taking formal decisions in 
accordance with the requirements of the Enterprise Act 2002. The next stage in that 
process would be for you to decide whether or not to refer the merger on public interest 
grounds to the Competition Commission. At this second stage, the evidential threshold is 
higher and the prospects of legal challenge much greater. The evidence you would have 
on which to base that decision may well be substantively the same as the evidence you 
have already received in submissions from the parties to the merger and from interested 
third parties.

o You have received representations calling on you to intervene in Newscorp’s acquisition 
of 100% of BSkyB. The most substantive submissions are those received from Enders 
Analysis, BT, Trinity Mirror and the Guardian Media Group. The submissions from BT 
and Enders Anaivsis make effectively the same points. Trinity Mirror makes a number of 
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tne sam e points Put adds one Turiher concern  about w he tner b 6 K vb  m,ignt cease p lacing 
advertisem en ts  in new spapers  o ther than those  owned by New^scorp. The  G uard ian 
M edia  G roup puts fo rw ard  no substan tive  a rgum ents  as to w hy in te rven tion  w ou ld  be 
appropria te . The  fa c t tha t subm iss ions have bee.n m ade on th is m atte r is not in itse lf a 
jus tifica tion  fo r issuing an in te rven tion  notice. You m ust app ly yo u r own ju d g e m e n t and 
undertake  a qualita tive  assessm en t o f the case  fo r using those pow ers in th is  instance. 
The  note a ttached a t A n n e x  A  p rov ides a de ta iled  exam ina tion  o f the issues you need to 
take  into accoun t in dec id ing  w he the r o r not to in te rvene in th is case,

o The note  a ttached at A n n e x  B ana lyses the  substan tive  points ra ised in the
rep resen ta tions  arguing fo r in te rven tion . For p ractica l reasons, th e  note addresses 
p rim arily  the  points ra ised in the  subm iss ion  from  BT sim ply because  th is subm iss ion  
covers m ost, if not qu ite  all, the substan tive  points ra ised by the  o the r parties, . You have 
a lso  rece ived  a deta iled  brie fing  note from  ,Hogan Lovells, the  law yers represen ting  the 
m erg ing  parties, a rguing th a t interv-ention in th is  case is not appropria te  or necessa iy .
W e have not provided separa te  deta iled  ana lys is  o f the  Hogan Lovells note, w h ich  is s e lf 
exp lana to ry . T h e ir note iden tifies  the  key questions you have to  address in cons idering  
the  case fo r in te rvention  and p resen ts  a rgum en ts  on the  m atte r w h ich  m ust be se t a g a in s t 
those  se t ou t in o the r rep resen ta tions you have rece ived on th is  m atter,

. o The  parties  plan to notify th e  transaction  to the  EU C om m iss ion  (D G  C om petition ) fo r
' cons ide ra tion  under the  EC M erger R egu la tion  (EC M R ) very  soon. In theory, th e  U K ’s 

com petition  authority, the  O ffice  o f Fa ir T rad ing  (O FT), could ask DG C om petition  to  refer 
th e  m e rge r to it to deal w ith  instead. T hey  w ou ld  have 15 days in which to  m ake such a 
request. W e  do not expect the  O FT to m ake such a request s ince  they have ind ica ted to 
us p riva te ly  tha t they  have no s ign ifican t concerns abou t the  transac tion ’s im pac t on 
com petition  in the m arket. O nce th e  transac tion  has been fo rm a lly  notified to  it, DG 
C om pe tition  has an initia l 25  w ork ing  days to  dec ide  w he the r to  c lea r the m erge r or 
in itia te  a m ore  in depth  second phase  investiga tion . T he  leg is la tion  un fo rtuna te ly  does 
no t spec ify  a precise  tim e tab le  fo r in te rven tion  in EC M R  cases though it does fo r 
in te rven tion  in UK m ergers. O ur published  gu idance  ind ica tes th a t in UK m erge r cases 
w e  w ou ld  aim  to take  a dec is ion  on w he the r to in te rvene w ith in  10 w orking days o f a 
m e rge r com ing to  our a tten tion . In rea lity w e  w ould a lw ays aim  to  in tervene as soon  as 
poss ib le  in o rder to  g ive the  O FT (or O fcom  in m edia m ergers) as m uch tim e  as poss ib le  
to  p roduce  a report and enab le  a dec is ion  on re fe rence  to  the C om petition  C om m iss ion  to  
be  taken  no la ter than a dec is ion  by the  com petition  au tho rity  on w he the r o r not to  go to  a 
fu ll second  stage com petition  investiga tion. Th is avo ids undue de lay  in the regu la to ry

y p rocess. A  draft tex t o f a su itab le  in te rven tion  notice is a ttached a t Annex C. W e  w ou ld
"  e xp ec t th is  to be a E uropean In tervention  N otice  since w e do not expect the  case  to be ,;

re fe rred  back to the  O FT to  handle the com petition  assessm ent, bu t a UK in te rven tion  
N otice  is a lso  included in case  it should  be required.

R e s o u rc e  / F in a n c ia l / V a lu e  fo r  M o n e y  (VFM ) im p lic a t io n s

o T ak ing  no action in th is  case  would invo lve no resource im plications. A  decis ion  to
in te rvene  w ou ld  m ean O fcom  provides you w ith  a report fo r w hich  O fcom  w ould subm it a 
b ill to BIS to  cover the ir costs (as happened in the p rev ious m edia  m erger case in w hich  
th e  SofS  in tervened -  S ky/ITV ). In addition, in te rven tion  w ou ld  m ean you w ou ld  
su b seq u e n tly  have to take and publish a fo rm a l reasoned decis ion  on w he the r to refer the  
m e rg e r to  the  C om petition  C om m ission . T ha t decis ion w ould be open to legal cha llenge.
If such a cha llenge  arose, the re  w ould be costs involved in handling the associa ted  lega l 
p roceed ings . The  sca le  o f these  costs w ou ld  depend on how  the  proceed ings w en t and 
w h e th e r th e y  led to  lu rth e r appeals, but they m ay be expected at least in itia lly  to be in the  
reg ion  o f tens  o f thousands.
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L e g a l

o BIS iega i adv ise rs  have been fu lly  invo lved in analys ing  the  case fo r in te rven tion  in ih is   ̂
m erge 'r and our advice  on the  m erits  o f the  m atter re flects consu lta tion  w ith them . W e  a re  in 
th e  p ro cess  o f engag ing  ex te rna l C ounse l to provide a fu rth e r assessm en t o f the  re la tive  
lega l risks assoc ia ted  w ith  a dec is ion  e ith e r way, the  scope fo r iegai cha llenge  and th e  
p ro sp e c ts  fo r de fend ing  any dec is ions  aga ins t such cha llenges. Th is  w ill ensure  you  have  
a va ila b le  to  you the  m ost com prehens ive  advice poss ib le  to  he lp  you reach dec is ions.

P re s s  a n d  S ta k e h o ld e r  H a n d lin g

o T h e re  is unde rs tandab le  in te res t in th is m erger am ongst o the r m edia  en te rp rises -
p a rticu la r ly  those  tha t a re  rivals to  N ew scorp  and BSkyB. Such en te rp rises  m ay have   ̂
p a rtic u la r in te res t in e ncou rag ing  you to  use your pow ers to in te rvene  -  pa rticu la rly  as m o s t 
a rtic le s  co n s id e r the  m e rge r is un like ly  to  ra ise any com petition  concerns tha t m igh t need to  
be  rem ed ied  by DG C om pe tition . T rin ity  M irro r and G uard ian  M edia  G roup are  am ong  ih o s e  
th a t have  subm itted  rep resen ta tions  ca lling  on you to in te rvene. It m ay be tha t nu m ero u s  
m e d ia  pa rties  w ou ld  be critica l o f a dec is ion  not to  in te rvene, p resen ting  th is  as a fa ilu re  to  
ta ke  a tough  stance  ag a in s t N ew scorp  w h ich  could be seen as a th rea t to the qua lity  o f new s 
p rov is ion  in the  UK. M ore  sp e c ia lis t financ ia l/bus iness  m ed ia  are m ore  likely to be critica l o f 
a de c is io n  to  in te rvene, p resen ting  th is  as a po litica lly  m o tiva ted  gestu re  ra ther than  a 
co n s id e re d  use o f a rese rve  pow er. R obust m edia hand ling  m ate ria l w ill be necessa ry  
w h ic h e v e r dec is ion  you  reach.

S p e c ia l A d v is e r s ’ (S p A d s ) a d v ic e

- S p A d s  have  been inc luded  on all exchanges  to da te  on th is  m atter.

Background
- N one.

C le a re d  b y : S arah  C ham bers

A d v ic e  re c e iv e d  fro m : N one.

C C  lis t :
ci Cable MPST 

Davey MPST 
SPAD  MPST 
Permanent Secretary 
Bernadette Kelly FM 
David Hendon IE 
Sarah Chambers C C P

_ omms 
Stephen Amos Legal 
Andrew Rees C C P3  

gal
Comms 
CCP2
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Annex A

C A S E  t  O R  IN T E R V E N T IO N  IN N E V /S C O R ?  / B S K Y B

The power to intervene in the broader regulatory context
1. The Secretary o f State's powers to intervene in media mergers must be considered 

in the context o f the broader applicable regulatory regime that separately governs 
who may own and control media enterprises and also the rules that apply to the 
conduct of all broadcasters irrespective o f ownership.

2 . Mergers are regulated to protect the public interest by ensuring they do not result 
in a substantial lessening o f competition in  markets. In the case o f media 
entei-prises, there is also a distinct statutory scheme that governs ownership to 
“prevent individuals from accumulating too great a share o f the national media 
voice by having significant interests across television and newspapers” . It may be 
noted there have never been media ownership rules that govern the ownership of 
BSkyB. Other regulatory mechanisms govern the presentation o f news by
broadcasters to ensure high standards and impartiality.

j .  G iven that such clear statutory provisions exist to control ownership of media 
enterprises, the existence o f a separate discretionary power to regulate media 
mergers on other “public interest” grounds is clearly capable o f creating 
unacceptable regulatory uncertainty. In view of this, the Government published 
detailed guidance setting out when that power to intervene in media mergers 
might be exercised. This guidance is important in constraining the scope to 
intervene in media mergers and minim ising uncertainty. It provides the key set o f 
criteria against which the Secretary o f State should consider the merits of any call 
for intervention.

W hy w êre the media pub lic  interest considerations introduced?
4 . The media public interest considerations v/ere added to the Enterprise Act 2002 as 

the result o f an amendment introduced during the passage o f the Communications 
Act 2003. That A ct included provision to remove certain rules applicable to 
media ownership. Parliamentarians decided they would only accept removal of 
those rules i f  Ministers were given a reserve power to take action in mergers that 
would previously have been prohibited by the statutory rules. The guidance 
makes clear that intervention would generally not be considered in cases where 
media ownership rules had never existed.

W hat is the threshold fo r issuing an intervention?
The Secretary o f State may intervene in a merger i f  he believes it is or may be the 
case that a public interest consideration that either has been or should be specified 
in Section 58 o f the Enterprise Act 2002 is relevant to a consideration o f it. The 
requirement to have only a "be lie f that it is or may be the case that a 
consideration is "relevant" provides for a fair amount o f discretion and ensures 
intervention is legally possible even i f  there is as yet no strong evidence to 
demonstrate that a merger would actually operate against a specified public 
interest. Nevertheless, legal advice indicates that the requirement to have a 
“b e lie f ’ implies more than speculation and the Secretary o f State is bound always 
to act in a proportionate and reasonable way.

5.

R isk  o f legal challenge
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6. W hile the relatively low threshold applicable means it may technically be leasible
to issue an intervention notice in a relatively wide number o f cases, there would 
be no point in doing so in a case where there appeared no realistic prospect o f 
identifying credible justification for some further, more substantive action. In 
addition, Ssuing an intervention notice initiates a statutory  ̂process that requires 
the Secretary o f State to take decisions which may well be subj ect to judicial 
review challenge. W hile bis original decision to intervene may not itself be 
challenged, there is much greater likelihood o f challenge to the decision he must 
subsequently take on whether or not to refer the merger to the Competition 
Commission on public interest grounds. Parties with an interest in seeing further 
regulatory delay and barriers imposed on the deal would have good reason to 
challenge a decision not to refer the merger to the Competition Commission while 
the parties to the merger would clearly have reason to challenge a positive  ̂
decision to make such a reference. The decision becomes especially significant if  
the merger is cleared by the competition authority at Phase I because a public 
interest reference by the Secretary o f State would be the only remaining regulatory 
obstacle to the transaction proceeding. '

Competition concerns versus media plurality concerns
7. The purpose o f intervention by the Secretary o f State must be to address issues

that are pertinent to the public interest but would not be addressed in a ^
competition assessihent. Questions as to whether or not a merger might result in a 
party gaining increased market power and loss o f effective competition within the 
market w ill be addressed by the competition authority and are not matters on
which the Secretary o f State has the power to make judgements. One problem
with the media public interest consideration concerned w ith ensuring a sufficiency 
o f plurality o f persons w ith control o f media enterprises is its similarity with the 
straight competition interest o f ensuring there is effective competition and choice 
within markets. This can result in a lack o f clarity about the boundaries between 
the two matters. '

8. In the only previous media merger case in' which an intervention has been made 
(BSkyB ’ s acquisition o f a 17.9% stake in ITV  pic), the Secretary o f State referred 
the merger to the Competition Commission on both public interest and  ̂
competition grounds. The outcome was that no action was taken on public 
interest grounds but on competition grounds, BSkyB  was forced to reduce its 
shareholding in  ITV  to less than 7.5%. In reaching that decision, it was made 
clear that this competition remedy would also adequately address any media 
plurality concerns that might conceivably arise in the case had the alternative 
decision been reached about the impact on media plurality. No separate remedy 
would have been required. This may be contrasted w ith a case where intervention 
is made on the basis o f the national security public interest consideration. It 
seems unlikely that remedies that might successfully address concerns about 
national security v/ould be the same remedy that addressed competition concerns.

The regulatory framework governing media ownership
9 . In considering the merits o f using the Enterprise Act powers to intervene in this 

case it is important to note that the sufficiency o f media plurality in the U K  does 
not depend exclusively on the BIS Secretary o f State applying these powers. 
Media mergers are subject to competition based merger control in the same way
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as are other mergers. Concerns about mergers resulting in dominance in markets 
w ill generally be addressed in the context o f the competition assessment. 
Separately, there are statutory cross media ownership rules provided for under the 
Broadcasting Acts o f 1990 and 1996, and enforced by Ofcom, which exist "to 
prevent individuals from accumulating too great a share o f the national media 
voice by having significant interests across television and newspapers” (quote 
taken from the Ofcom website). The media ownership rules were last reviewed by 
the relevant regulator, Ofcom, in 2009. Ofcomks report and findings may be 
found on its website at http:/7stakeholders.ofc.om.org.uk'''consultations/mmn7. And 
there are other regulatory mechanism.s that govern the presentation o f news by 
broadcasters to ensure they apply high standards o f accuracy and impartiality. In 
broadcasting, the existence o f the B B C  and o f numerous commercial television 
and radio channels is what provides the main assurance that there w ill exist a 
sufficient plurality o f voices and viewpoints expressed in the media. The 
emergence o f cable and satelite television channels has provided additional 
alternative sources.

Does this merger raise concerns affecting the sufficiency of media p lu ra lity
10. The central points we believe are relevant to the issue o f whether the sufficiency 

o f media plurality might be damaged by this merger relate to (i) an increased 
scope for Newscorp to influence BSkyB's output and (ii) greater cross promotion 
and commercial support between Newscorp newspapers and BSkyB  which could 
result in both enterprises gaining increased market share and a greater number o f 
people than would otherwise have been the case that read Neswcorp owned 
newspapers and also watch Sky News.

11. On the first point, there is clearly a strong argument that any increase in the extent
■ to which Newscorp is able to influence BSkyB 's editorial policy actually makes

no difference to the present state o f plurality o f  persons with control o f media 
enterprises. The situation as regards such plurality has already been considered in 
the context o f the investigation into the public interest issues raised by B SkyB ’ s 
acquisition o f a 17.9% stake in ITV. Tn that investigation and the resultant legal 
proceedings, there was broad acceptance that for the purposes of undertaking an 
assessment o f the state o f plurality, Newscorp should be deemed cuirently to have 
sufficient capability to influence the policy o f BSkyB  that the two enterprises 
should be considered as being under common control. It would appear difficult to 
argue subsequently that an increase inNewscorp ’ s capability to influence BSkyB 
editorial policy makes a substantive difference to the state o f media plurality.

12. On the second question, concerned with the merged entity gaining an 
unacceptable degree o f market power, it may be considered that these are actually 
matters to be addressed by the cpompetition authority in the context o f their 
assessment o f the merger’ s impact on competition. But it may equally be 
considered relevant at the same time to the question o f the sufficiency o f plurality.

The 2004 D T I Guidance on use o f the power to intervene in media mergers
13. The 2004 DTI Guidance on use o f the power to intervene in media mergers 

indicates that the purpose o f the cross media public interest consideration 
(Newscorp/DSkyB is a cross media merger) is to "prevent unacceptable levels of 
media and cross media dominance and ensure a minimum level o f plurality". The
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guidance also refers to assessing "whether there is like ly to be a significant  ̂
deduction in plurality". This suggests the question o f sufficiency o f plurality of 
persons with control o f media enterprises demands a qualitative assessment as to 
whether or not people continue to have access to a sufficiently wide range o f 
sources o f news and opinion and o f whether any one person is able to exert an ̂ 
unacceptable degree o f influence on public opinion. Judgement must be exercised 
as to whether the transaction might actually result in some degree o i dominance 
and a significant reduction in plurality.

14. A s indicated in paragraph 3 above, the guidance was produced to provide a degree 
o f certainty to the market about whether or not such intervention may be likely in 
a particular case. It is not hard law but it does create a legitimate expectation as to 
how the power w ill be used and must be taken into account in reaching decisions 
on whether to intervene in a media merger. The guidance includes a statement of 
policy on intervention in broadcasting and cross-media mergers in Section 8. This 
states that “ save in exceptional circumstances, [the Secretary o f State] w ill 
consider intervention only in cases where media ownership rules have been 
removed by the Communications Act 2003” . It goes on to set out those rules that

- were removed by that Act. It further explains that “ save in exceptional 
circumstances” intervention would not be made in relation to mergers where there 
had never been any media ownership rules. The Guidance goes on to consider 
what might constitute such exceptional circumstances. A t paragraph 8.8, it says 
“ during Parliamentary debate o f these provisions, Ministers suggested that these 
might include circumstances where a large number o f news or educational 
channels might be coming under single control, or i f  someone were to take over 
all the music channels” .

15. There have never been any media ownership rules that impose restrictions on who 
may own BSkyB. Accordingly, a cross media merger that affects its ownership is 
not one in respect o f which the published guidance indicates intervention would 
generally be considered by the Secretary o f State save in exceptional  ̂
circumstances. It appears likely, therefore, that any intervention in  this case  ̂
would need to be made on the basis that there exceptional circumstances applied. 
We plan to explore this point further with external Counsel as well as what 
exceptional circumstances might be judged to apply.

C C P 2 BIS 
3 September 2010
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N E W S C O R ?  A C Q U IS IT IO N  O F  100% O F  B S K Y B : P O S S IB LE  
IN T E R V E N T IO N  B Y  T H E  S E C R E T A R Y  O F  S T A T E

Analysis of arguments in favour of intervention put lonva rd  by B T  / Enders 
Analysis / T rin ity  M ir r o r  / Guard ian  M ed ia  G roup

1.

J.

The Secretary o f State has received representations calling on him  to intervene in 
the Newscorp acquisition o f BSkyB. The most substantive submissions are those 
received from Enders Analysis, BT, Trinity M irror and the Guardian Media 
Group. He has also received a submission from the lawyers representing the 
parties to the merger explaining wEy they believe intervention would not be 
appropriate. This note analyses the substantive points raised in the four 
representations that argue in favour o f intervention. It refers to the submission 
from B T  because this covers most o f the substantive arguments contained in all 
the other submissions but references to B T  might equally be taken as references to 
Enders Analysis and Trin ity M iiro r who raise similar points.

The first substantive argument BT  puts forward appears under Section 5 o f its 
note. This argues that paragraph 7.13 o f the 2004 DTI Guidance on use o f the 
power to intervene in media mergers indicates that intervention might be made in 
this case. It is not clear that Paragraph 7.13 o f the 2004 Guidance is particularly 
significant to a decision in this case. That paragraph simply serves to make clear' 
that the law allows intervention to be made irrespective o f whether or not there is 
an outright merger between two previously distinct enterprises or whether a party 
is acquiring an increased level o f control over another. This is necessary because 
while it may be acceptable for one media enterprise to have a relatively small 
shareholding in another, i f  that shareholding were to increase substantially this 
might have an impact on the sufficiency o f plurality such that intervention was 
appropriate.

More relevant to an assessment o f what the Guidance says about whether or not 
intervention may be anticipated in this case is Section 8 which sets out the 
Government’ s policy on intervention in broadcasting and cross media merger 
cases. A s explained more fully elsewhere, this Section states that “ save in 
exceptional circumstances, [the Secretary o f State] w ill consider intervention only 
in cases where media ownership rules have been removed by the Communications 
A ct 2003” and further explains that “ save in exceptional circumstances” 
intervention would not be made in relation to mergers where there had never been 
any media ownership rules. The Guidance goes on to consider what might 
constitute such exceptional circumstances saying that “during Parliamentary 
debate o f these provisions, Ministers suggested that these might include 
circumstances wEere a large number o f news or educational channels might be 
coming under single control, or i f  someone were to take over all the music 
channels” . The B T  and other submissions make no comment about the 
applicability o f this section o f the Guidance to this case. Our own assessment is 
that the current merger is not one in respect o f which the Guidance suggests 
intervention w'ould generally be considered and that we would, therefore, need to 
identify exceptional circumstances as a basis for such an intervention.
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4 . B T  further develops its argument on this matter by reference to a judgement by 
the Court o f Appeal from earlier this year which overturned an earlier 
Competition Appeals Tribunal decision on the correct interpretation o f Sections

and 58A (5) o f the Enterprise Act -  an aspect o f the law that was disputed 
in the context o f decisions miade in the BSkyB  / ITV  merger case which was 
referred to the Competition Commission on both competition and public interest 
grounds. Again, it is not clear that this matter is particularly relevant to the case 
for intervention in this merger. The question at issue for the Court o f Appeal 
related to whether or not the Competition Commission had been correct in 
deciding that the relevant provisions o f the Act did not prevent it from taking into 
account the actual degree o f control BSkyB  was able to exercise over ITV  by 
virtue o f its 17.9% stake in the com.pany when examining the issue o f sufficient 
plurality. But that highly technical legal point only arose because in that case, 
BSkyB  had been judged to have acquired material influence over ITV  for the 
purposes o f the competition assessment. In the present case, Newscorp is 
acquiring 100% o f the shares in BSkyB. This is a situation o f fu ll control rather 
than o f material influence. Accordingly, questions as to the correct interpretation 
o f the, deeming provisions in Sections 58A (4) and 58 A (5) o f the A c t do not appear 
to arise. Newscorp and BSkyB  plainly would be treated as one entity for the 
purposes o f undertaking any plurality assessment in this case. It follows that we 
must consider whether there is sufficient plurality by reference to the other parties 
operating in  the market to provide alternative sources o f news and information.

5. B T ’ s submission goes on to list five areas o f concern that it asserts relate to the 
public interest consideration o f ensuring the sufficiency o f plurality o f persons 
with control o f media enterprises.

6. The first point concerns whether the merger increases the prospect o f Newscoip 
products being provided at a discount or free o f charge to Sky subscribers as part 
o f a bundled package o f products. The second point concerns the scope for 
convergence between the news content carried by Newscorp titles, Sky News and 
the Sky website and also for there to be cross promotion between the enterprises. 
The third point is that the merger w ill result in loss o f editorial independence at 
BSkyB  with Newscorp able to influence policy and content. The fourth point is 
that the merger might increase the incentive on Newscorp titles to decline to 
provide advertising space to enterprises that are competitors o f BSkyB. Trin ity 
M irror also argues that BSkyB  might decide to stop placing advertisements with 
non-Newscorp titles such as Trinity M irror in order to damage the commercial 
health o f those enterprises to the advantage o f Newscorp. The fifth point is that 
there are certain changes happening in the market generally that suggest an 
assessment o f media plurality at this time would be beneficial.

7 . The first, second and fourth points (on bundling o f products, cross promotion, 
denying access to advertising space and choosing not to place advertisements in 
certain titles) appear to be commercial questions the E U  Commission may need to 
consider in its assessment of whether the merger results in a substantial lessening 
o f competition in the market. These concerns may be deemed relevant to the 
media plurality public interest consideration in view o f the potential outcome that 
an increasingly large audience w ill receive its news from only one source.
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8.

A im es B

In considering this matter, it is important to bear in mind that media ownership is 
regulated by statutory rules. Subject to those rules, and the applicable regulatory 
schemes that govern broadcasting and the sale o f advertising space, businesses are 
free to pursue whatever commercial strategy they choose. The merger might or 
might not produce results that are beneficial to Newscorp and Sky ands might, 
the±efore result in an increase in the number o f people that read Newscorp ov/ned 
newspapers and also watch Sky News or use the Sky News website. But the 
power to intervene in media mergers would not appear to have been provided so 
that the Secretary o f State can regulate the relative popularity and success o f any 
particular media enterprise. While it may well be that some people rely on 
Newscorp and Sky for their news, it may equally be the case that many more 
people rely exclusively on the B B C  for their news and also that others w ill rely 
entirely on the Guardian newspaper and its website or the Telegraph and its 
website. The concern o f the Secretary o f State in using the power to intervene in 
media mergers on the basis o f the media plurality public interest consideration 
appears to be concerned with ensuring, as far as is practicable, that a sufficient 
number o f such alternative sources o f news remains available to people. .

9. The third o f the points made relates to the potential increased scope for Newscorp 
to influence B S kyB ’ s editorial policy. However, as the B T  submission 
acknowledges, Newscorp’ s existing 39.1% shareholding in BSkyB  already 
appears to enable it to exercise control over the editorial policy o f BSkyB. The 
question o f Newscorp’ s capacity to influence BSkyB  editorial policy has already 
been considered in the context o f the state o f media plurality in the U K . In. the 
Sky/ITV case and resultant legal proceedings, there was universal acceptance that 
for the purposes o f undertaking such an assessment o f the state o f plurality, the ■ 
Competition Commission was right to treat Newscorp and BSkyB  as being under 
common control in view o f Newscorp.’ s capability to influence the policy o f . 
BSkyB. It appears d ifficult to argue subsequently that this merger, which no 
doubt does increase Newscorp’ s capability'to influence BSkyB editorial policv, 
nevertheless makes any substantive difference to the state o f media plurality in the
UK . The logical conclusion appears to be that it results in no change to the 
present position.

10. The fifth point amounts to a general concern about developments in the media 
sector involving consolidation across different platforms. This appears to be a 
concern about the adequacy o f the regulatory framework that governs media 
ownership generally. This is not a matter that might be addressed by application 
o f the public interest intervention provisions provided within merger control 
legislation. Broader policy objectives are not legitimate factors that may be taken 
into account in considering whether or not there is a justification to intervene in a 
merger on public interest grounds. And a merger remedy is unlikely to be able to 
achieve some separate policy objective.

C C P2/3 
020 7215 
3 September 2010
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E-maii IVlessage

From:

To:

Cc:

Sent:
Received:
Subject:

Attachments:

Pase 1 O i1

rE X :;0 = D T i/O lJ= D T IH Q /C N = R E C iP ih N  I B/CJN=
C able  M PST fE,X:/0=D T i/O U =D T iH Q /C N = R E C I D !EN TS /C N =C A BLEM l

W aring  Katie  fM P S T  M 'N ) 
fE X :/0 = D T l/O U = D T iH Q /C N "R E C !P lE N T S /C N = K W A R iN G l 
C ham bers  Sarah fC C P) _
[E X :/O = D T i/0 U = D T IH Q /C N = R E C iP lE N  1 S/CN=SAC H AM B^
f lE G A L B) [EX :/Q =D T i/O U ^D T iH Q /C N =^R E C IP IE N  I S/CN
I ^ iCCP'} ,______________ ^
[E X 7 O ^D T I/0 lJ= n T IH Q /C N ^R F C iP IE N T S /C N N ______________ |Rees A ndrew
fC C P ) [E X :/0 = D T I/0 U = D T iH Q /C N = R E C IP lE N T S /C N ^A R E E S 1 . A r n ^  
S tephen  (LE G AL B') FEX:/0=D TI/O U =^D TlH Q /C N =R EC IP iEN l S /C N =SAM O ^ 
06 /09 /2010  at 19:06 
06 /09 /2010  at 19:06
N ew s C orp /B S kyB  - subm ission  from  H ogan Lovells

BIS B rie fing  P aper.pd f

As requested, I attach a further copy of the note from Newscorp's lawyers, ^Hogan 
Lovells . This id e n t if ie s  in clear terms what appear to be the central quesuions 
the SofS has to address in considering whether to intervene in th is  case. Any 
decision on th is  matter w il l  need to have proper regard to the poinus made in 
th is  paper.

On the question of possible lega l challenge, we have explained that since the 
threshold for intervention is  set de liberately  low, there might not be a 
challenge to an i n i t i a l  decision to intervene. However, the parties could 
nevertheless have reason to make announcements to the e f fe c t  that the SofS had 
made an error in law and that they reserved the right subsequently to challenge 
that decision at a la te r  stage. Their basis for challenge would probably be that 
intervention con flicted  d ir e c t ly  with the policy  set out in Section 8 of the 200. 
DTI Guidance. As previously advised, th is  Guidance does create a Icgirimate 
expectation about how the SofS w i l l  act. '

The Guidance states that, "save in exceptional circumstances", intervention would 
only be considered where a merger would previously have been prevented by a media 
ownership rule that was removed by the Communications Act 2003. Thj.s means the 
question of whether the Guidance supports an intervention hinges substantively on 
the question of whether or not there are "exceptional circumstances" in th is  case 
that nevertheless make i t  appropriate to intervene in th is  case to protect the 
s u ff ic ie n cy  of media p lu r a li ty  in the UK.

The Guidance does not provide an exhaustive defin ition  of the meaning ox 
"exceptional circumstances" but does suggest two possible cases than might meet 
the t e s t .  Neither of these appear to apply to th is  current case, in challenging a 
decision that th is  was, nevertheless, an exceptional circumstance, Newscorp mighL 
argue that i t s  acquisition of the re.maining shares in Sky was a situation thar^  ̂
could have been read ily  foreseen at the time we wrote the Guidance and thai., hao 
we considered th is  to be a situation that should f a l l  within the meaning ox an 
exceptional circumstance, we would have stated tnat posirion expressly.

<>
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E-maii Message

f-rom-.

To:
Cc:

Sent:
Received:
Subject:

:c p )
fEX:/Q:^DTI/OU:^DTIHQ/CN=RECIP!ENTS/CN^
Cable MPST rEX:/0=DTI/OU:^DTIHQ/CN=RECiPlbN i S/CN=Cablemi 
Chambers Sarah (CCP'j
|EX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=Sachambe] 
06/09/2010 at 19:13 
06/09/2010 at 19:13
Sky - Would we announce decision in Parliament

As discussed au Lde meeting e a r lie r ,  while most public in terest  interventions in 
mergers are announced in a low p ro file  manner, the .SofS correctly  remembered that 
the decision to intervene in the Sky/ITV case was announced in Parliament via a 
written statement (26 February 2007 Hansard Ref 77/8WS). A press release was also 
issued at approximately the same timie as the statement was made available to 
Parliament. The subsequent decision to refer that merger to the Competition 
Commission on public in terest  and competition grounds was also announced in 
Parliament (24 May 2007 - Hansard ref 90/lwS) as was the f in a l decision (29 
January 2008 Hansard ref  5/7WS).

In the Lloyds TSB / HBOS merger case, the original decision to intervene was 
announced by a press release only (18 September 2008). The subsequent decision to 
clear the merger was also announced i n i t i a l l y  by press release (on Friday 31 
October 2008) but that was followed by written statements to both the Lords and 
Commons on 3 November 2008 (Hansard refs 705 c l / 2WS and 482 c l  / 2WS 
r e s p e c t iv e ly ) .

Hope th a t 's  helpful.

file;//C:\UTNNT\Pron les'aNBLANE~ l,ELG\LOCALS'
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Pase 1 o f 2

E'-inall M e ssa g e

From:

To:
Cc:
Sent:
R ece ived :
Sub ject:

Attachments:

(FX-,'O=nTI/OU^DT!H0/CN=RECIPIENTS/CN=
o)monck. cism.net [SMTP: Smonck.cism.net:

09/09/2010 at 17:02
09/09/2010 at 17:02 ^
News Corporation BSkyB Merger Instructions to Counsel

News Corporation BSkyB Merger Instructions to Counsel 09,09.10,doc
fiie14331.pdf
BIS Briefing Paper.pdf
BSkyB Newscorp - analysis of submissions from third parties.doc 
Enders.pdf
GMG to Vince Cable re BSkyB 30 July 2010.pdf
img-8130847-0001_1281697867515[1].pdf
Trinity Mirror to Vince Cable re BSkyB 16 Aug 2010.pdf
BSkyB Newscorp draft EIN and IN,doc____________ _______ _ _ _

To: E lisa  Holmes

Further to my telephone conversation with your clerks yesterday, please find 
enclosed,instructions in re la tio n  to the above case, for which a conrerence has 
been arranged next Tuesday at 2:00.
<> ^

Please also find the accompanying documents referred to in paragraph 5 of the
in s tr u c t io n s ■

(a) Guidance 
<>
(b) Preliminary Briefing \
<> ■- . . ■
(c) BIS Internal Note ■
<>

(d) Enders submission ■
<>
(e) Guardian Letter 
<>
(f) BT Submission 
<>
(g) T rin ity  Mirror Submission 
<>
(h) Draft Intervention Notices 
<>
(i) Note of Consultation 
<>
I f  there are any questions, please do not hesitate to contact me.

Legal Adviser (Competition and Public Bodies) 1 Legal Services B4 (Competition, 
State Aids and Procurement)I Department for Business, Innovation S S k il ls  I 
peter.evans0bis.gsi.gov.uk | 020 7215 34091 www.bis.gov.uk I

The Department for Business, Innovation & S k il ls  (BIS) is  building a dynamic and 
competitive UK economy by creating the conditions for business success; promoting 
innovation, enterprise and science; and giving everyone the s k i l l s  and  ̂ ^
opportunities to succeed. To achieve th is  we w ill  fo ste r  world-class u n iv e rs it ies  
and promote an open global economy. BIS - Investing in our future
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P R O P O S E D  A C Q U iS iT iO N  BY  N EW S  C O R PO R A T IO N  O F THE R E M A IN IN G  60.9%  OF
SH ARES IN BSKYB

IN STRU CTIO N S TO  C O U N SEL

In tro d u c t io n :

1. O n 15 June  20 10  N ew s  C o rp o ra t io n , w h ich  cu rre n t ly  o w n s  39.1%  o f th e  
sh a re s  in B r it ish  Sky B ro ad ca s tin g  G ro u p  p ic ("BSkyB") a n n o u n ce d  its 
in te n t io n  to  pu rch a se  all th e  rem a in in g  shares. U n d e r th e  E n te rp r ise  A c t 2002 
(" th e  2002 A c t")  th e  S e c re ta ry  o f  S ta te  m ay  in te rv en e  in c e rta in  m ed ia  
m erge rs  if  m ed ia  p u b lic  in te re s t co n s id e ra t io n s  arise . T h e re  is gu idan ce  on 
such  pu b lic  in te re s t  in te rv e n t io n s , issued  by th e  (then) D e p a rtm e n t o f  T rade  
and Industry  in M a y  2004.

2. T hese  in s tru c t io n s  seek  C o u n se l's  ad v ice  on th e  legal issues w h ich  re la te  to  a 
E u ropean  In te rv en tio n  N o tice  de c is io n  by th e  S e c re ta ry  o f  S ta te  un de r 
se c t io n  67 o f  th e  20 02  A ct, in c lu d in g  ad v ice  on th e  s tren g th  o f  po ss ib le  
g ro u n d s  fo r  ch a lle n g e  in th e  e ven t th a t  th e  S e c re ta ry  o f  S ta te  shou ld  de c id e  
e ith e r  to  in te rv e n e  o r  n o t to  in te rv e n e  u n d e r th a t  se c tio n .

3. W e  th in k  th a t  th e  tw o  m a in  issues are  as fo llow s:

a. W h e th e r  a d e c is io n  to  issue  an in te rv e n t io n  n o tic e  co u ld  be 
ch a lle n g ed  as e xceed in g  th e  S e c re ta ry  o f  S ta te 's  p o w e rs  a n d /o r  as 
ir ra t io n a l h a v in g  regard  to  th e  p ro sp e c ts  o f  th e  p ro p o sed  a cqu is it io n  
g iv ing  rise  to  m ed ia  p lu ra lity  p u b lic  in te re s t co n s id e ra t io n s .

b. W h e th e r  a d e c is io n  by th e  S e c re ta ry  o f  S ta te  w o u ld  b rea ch  any 
le g it im a te  e xp e c ta t io n  th a t m ay  have been  c re a te d  by s ta te m e n ts  in 
th e  g u id a n ce  th a t w as issued  in M a y  2004.

4. A  ch a lle ng e  on  e ith e r  o f  th e se  g ro u n d s  cou ld  be b ro u g h t b e fo re  th e
C o m p e tit io n  A p p e a l T r ib una l ("CAT") u n d e r se c tio n  120 o f  th e  2002  Act. Tha t 
se c t io n  e nab le s  any  pe rson  agg rieved  by a de c is ion  o f  th e  S e c re ta ry  o f  S ta te  
in co n n e c t io n  w ith  a m e rge r re fe ren ce  (or p o ss ib le  m e rg e r re fe ren ce ) to  
a p p ly  to  th e  CAT fo r  a re v iew  o f  th a t  d e c is io n . It a lso re q u ire s  th e  CAT to  
a p p ly  th e  sam e  p r in c ip le s  as w o u ld  be app lied  by a co u rt on  an ap p lica t ion  
fo r  ju d ic ia l re v iew .

A c c o m p a n y in g  pape rs:

5 . The  fo llo w in g  d o cu m e n ts  are  en c lo sed  w ith  th e se  in s tru c t io n s :

a. DTI G u id a n ce  on th e  o p e ra t io n  o f  th e  pu b lic  in te re s t  m e rge r
p ro v is io n s  re la t in g  to  n ew sp ap e rs  and o th e r  m ed ia  m erge rs, issued in
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M a y  2004;

b. P re lim in a ry  B r ie f in g  by N ew s C o rp o ra t io n  to  BIS and O FC O M  on th e  
po ss ib le  a cq u is it io n  o f  BSkyB, d a te d  20 Ju ly  2010;

c. BIS in te rn a l n o te  ana lys ing  a rgum en ts  in fa v o u r  o f  in te rv e n t io n  pu t 
fo rw a rd  by BT, Enders Ana lys is , T r in ity  M ir r o r  and G u a rd ia n  M e d ia  
G ro u p

d. Su bm iss io n  by Enders Ana ly s is  L im ited  on th e  p ro p o sed  ta keo ve r, 
d a ted  30 Ju ly  2010;

e. L e tte r  fro m  G u a rd ia n  M e d ia  G ro u p  to  th e  S e c re ta ry  o f  S ta te  
co n ce rn in g  th e  p ro p o sed  ta keo ve r, d a ted  30  Ju ly  2010;

f. Su bm iss io n  by  BT, da ted  13 A u g u s t 2010;

g. Su bm iss io n  by  T r in ity  M ir ro r  p ic  d a ted  16 A u g u s t 2010;

h. D ra ft in te rv e n t io n  n o tic e s  to  be g iven  (shou ld  th e  S e c re ta ry  o f  S ta te  
so de c id e ) by  th e  S e c re ta ry  o f  S ta te  u n d e r se c t io n s  42^ and  67 o f  th e  
2002  Act.

F a c tu a l B a ckg rou n d :

6. N ew s C o rp o ra t io n , w h ich  is lis ted  in th e  U n ite d  S ta tes, o w n s  sh a re s  in va r io u s  
m ed ia  e n te rp r is e s  bo th  in th e  U.K. and ove rsea s . T he se  in te re s ts  in c lu d e  a 
39.1%  stake  in BSkyB. On 15 June  2010  N ew s C o rp o ra t io n  a n n o u n ced  its 
p ro p o sa l to  pu rch a se  th e  rem a in in g  60.9%  o f  BSkyB.

7. The  p ro p o sed  a cq u is it io n  is a co n ce n tra t io n  w ith  a C o m m u n ity  d im e n s io n  fo r 
th e  pu rp o se s  o f  th e  M e rg e r  Regulation^ because:

a. th e  c o m b in e d  w o r ld w id e  tu rn o v e r  o f  N ew s C o rp o ra t io n  and BSkyB 
e xce ed ed  5 b illio n  eu ro s  in th e  m o s t re cen t f in an c ia l year;

‘ Intervention under section 42 would only be considered if the European Commission referred the case 
back to the Office of Fair Trading in accordance with Article 9 of the Merger Regulation.
 ̂Council Regulation (EC) No. 139/2004 on the control of concentrations between undertakings. 

Although the Regulation and 2002 Act refer to “concentrations with a Community dimension” the 
European Community has been succeeded and replaced by the European Union as a result of the Treaty 
of Lisbon .
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8.

b. N ew s C o rp o ra t io n  and BSkyB each  g en e ra ted  tu rn o v e r  w ith in  th e  EU 
in excess o f  250  m ill io n  eu ro s  in th e  m ost re cen t f in a n c ia l year; and

c. N ew s C o rp o ra t io n  and BSkyB d id  no t g en e ra te  m o re  th an  tw o  th ird s  
o f  th e ir  E U -w id e  tu rn o v e r  w ith in  th e  sam e  M e m b e r  S ta te  in th e  m ost 
re cen t f in a n c ia l year.

W e  un d e rs ta n d  fro m  N ew s C o rp o ra t io n 's  legal adv ise rs  th a t  th e y  w ill sh o rt ly  
be n o t ify in g  th e  E u ro pean  C o m m iss io n  o f  th e  p ro p o sed  a cq u is it io n  in 
a c co rd an ce  w ith  A r t ic le  4 o f  th e  M e rg e r  R egu la tion . A s th e  p ro p o sed  
a cq u is it io n  fa lls  w ith in  th e  scope  o f th e  M e rg e r R egu la tio n , it w ill be sub je c t 
to  re v iew  by th e  E u ropean  C om m iss io n .

H ow eve r, A r t ic le  21(4) o f  th a t  R eg u la tio n  p re se rves  th e  M e m b e r  S ta te s ' 
a b ility  to  p ro te c t  le g it im a te  in te re s ts  (p ro v ided  th e se  are  co m p a tib le  w ith  th e  
genera l p r in c ip le s  and o th e r  p ro v is io n s  o f  EU law ) and le g it im a te  in te re s ts  
e xp re ss ly  in c lu d e  p lu ra lity  o f  th e  m ed ia . Section  67 o f  th e  2002  A c t a llow s  th e  
S e c re ta ry  o f  S ta te  to  issue an in te rv e n t io n  n o tic e  in cases fa llin g  w ith in  th e  
M e rg e r  R eg u la t io n  w h ich  m ay  g ive r ise  to  sp e c if ie d  p u b lic  in te re s t 
co n s id e ra t io n s . T he  S e c re ta ry  o f  S ta te  is co n s id e r in g  w h e th e r  to  issue such an 
in te rv e n t io n  n o t ic e  and has re ce ived  th e  su bm iss io n s  lis ted  in pa rag raph  5 
above .

Lega l F ra m e w o rk :  E n te rp r is e  A c t  2002

10. S e c tio n  67 o f th e  2 0 02  A c t a llow s  th e  Se c re ta ry  o f  S ta te  to  issue  a Eu ropean  
in te rv e n t io n  n o t ic e  if  a ll th e  fo llo w in g  te s ts  a re  sa tis f ied :

a. It is o r  m ay  be th e  case th a t a re le v a n t  m e rg e r s itu a t io n  has been  
c re a te d  (or w ill re su lt from  a rra n g em en ts  in p rog ress o r  in 
co n te m p la t io n ) .

b. A  c o n c e n t ra t io n  w ith  a C o m m u n ity  d im e n s io n  (as d e f in e d  in th e  
M e rg e r  R eg u la tio n ) has a risen  o r  w ill a rise .

c. C o m m u n ity  la w  p re v en ts  a re fe re n ce  fro m  be ing  m ade  un de r se c tion  
22 o r  33 o f th e  2002  Act.

d. The  S e c re ta ry  o f  S ta te  is c o n s id e r in g  w h e th e r  to  ta k e  a p p ro p r ia te  
m e a su re s  t o  p ro te c t  le g it im a te  in te re s ts  as p e rm itte d  by A r t ic le  21(4) 
o f  th e  M e rg e r  Regu la tion .

e. It is o r  m ay  be  th e  case th a t o n e  o r  m o re  p u b lic  in te re s t  
c o n s id e ra t io n s  is re le van t to  c o n s id e r in g  th e  m e rge r s itu a tio n  
co n ce rn ed .
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11. T h e re  does no t seem  to  be  any d o u b t th a t N ew s C o rp o ra t io n 's  p u rcha se  o f 
th e  rem a in in g  BSkyB sh a re s  w o u ld  c re a te  a re le v a n t m e rg e r s itu a t io n , as 
d e f in e d  by se c t io n  23 o f th e  2002  A ct. N ew s C o rp o ra t io n  a lso  ap pea rs  to  
a c cep t th a t th e  tra n sa c t io n  w o u ld  be  a co n ce n tra t io n  w ith  a Eu ropean  U n ion  
d im en s io n  and , as n o te d  in pa rag raph  7 above , th e  tu rn o v e r  m ee ts  th e  
re qu ire d  le ve ls  in th e  M e rg e r  R egu la tion . C o m m u n ity  law  (in p a r t ic u la r  the  
re q u ire m e n ts  o f  th e  M e rg e r  R egu la tion ) w ou ld  th e re fo re  p re v e n t a m erge r 
re fe ren ce  b e in g  m ade  u n d e r th e  2002  A ct. Th is leaves th e  le g it im a te  in te re s ts  
and p u b lic  in te re s t c o n s id e ra t io n s  re fe rred  to  in A r t ic le  21(4) o f  th e  
R eg u la tio n  and  se t o u t in th e  2002  A ct.

12. A r t ic le  21(4) o f  th e  R eg u la t io n  m akes it c le a r th a t p lu ra lity  o f  th e  m ed ia  sha ll 
be rega rded  as a le g it im a te  in te re s t capab le  o f  b e in g  p ro te c te d  by M e m b e r  
S ta te s ' a p p ro p r ia te  m easu res.

13. In th e  2002  A c t  th e  re le v a n t m ed ia  p u b lic  in te re s t c o n s id e ra t io n s  a re  se t ou t 
in se c t io n  58(2C):

a. th e  need , in re la t io n  to  e ve ry  d if fe re n t a u d ie n ce  in th e  U n ited  
K ingdom  o r  in a p a rt icu la r  a rea  o r  lo ca lity  o f  th e  U.K., fo r  th e re  to  be a 
s u ff ic ie n t p lu ra lity  o f  pe rson s w ith  co n tro l o f  th e  m ed ia  e n te rp r ise s  
se rv in g  th a t  aud ien ce ;

b. th e  need  fo r  th e  a v a ila b ility  th ro u g h o u t th e  U .K. o f  a w id e  range o f 
b ro a d ca s t in g  w h ich  (taken as a w ho le ) is bo th  o f  h igh q u a lity  and 
c a lcu la te d  to  appea l to  a w id e  v a r ie ty  o f  ta s te s  and in te re s ts ; and

c. th e  need  fo r  p e rso n s  ca rry in g  oh  m ed ia  e n te rp r is e s , and fo r  th o se  
w ith  co n tro l o f  su ch  en te rp r ise s , to  have  a g en u in e  c o m m itm e n t to  
th e  a t ta in m e n t in re la t io n  to  b ro ad ca s tin g  o f th e  s tan d a rd s  ob je c t iv e s  
se t o u t in se c t io n  319  o f  th e  C o m m u n ica t io n s  A c t  2003.

14. The  m ost re le v a n t p u b lic  in te re s t co n s id e ra t io n  in th is  in s ta n ce  is (a) above; 
m ed ia  p lu ra lity . The  S e c re ta ry  o f  S ta te 's  in te rv e n t io n  p o w e rs  can  be v iew ed  
as b road  in so fa r  as he  doe s no t need  to  be lie ve  th a t  it is the case th a t  m ed ia  
p lu ra lity  (or so m e  o th e r  p u b lic  in te re s t co n s id e ra t io n )  is re levan t: a b e lie f 
th a t  th is  may be the case is s u f f ic ie n t_________________________________________

15. N ew s C o rp o ra t io n  argue'^ th a t th e  legal th re sh o ld  fo r  an ad ve rse  pu b lic  
in te re s t  f in d in g  is h igh and im p ly  th a t th e  S e c re ta ry  o f  S ta te  o u g h t n o t to  
issue  an in te rv e n t io n  n o tic e  if  th e re  is no  p ro sp e c t th a t  th e  tra n sa c t io n  w o u ld  
g ive  rise  to  c o n ce rn s  w h ich  m igh t m ee t such a h igh th re sh o ld . T h e y  p o in t to

‘ News Corporation Preliminary Briefing 20.07.10, paragraph 4.7.
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th e  fa c t th a t N ew s C o rp o ra t io n  a lre a d y  exe rc ise s 39.1%  vo t in g  r igh ts in BSkyB 
(and so  can a lre a d y  m a te r ia lly  in f lu e n ce  th e  la tte r 's  p o lic ie s ) and th e re fo re  
a rgue  th a t a cq u ir in g  th e  rem a in in g  sh a re s w ou ld  have no  m a te r ia l e ffe c t on 
m ed ia  p lu ra lity . In th is  regard . C o un se l m ay  re ca ll th a t, in a ssess ing  BSkyB 's 
a c q u is it io n  o f  ITV sh a res  in 2006/7 , th e  C o m p e tit io n  C o m m iss io n  deem ed  
N ew s C o rp o ra t io n  and  BSkyB to  be u n d e r  co m m o n  co n tro l. N ew s 
C o rp o ra t io n  a lso  a rgue  th a t  th e re  co u ld  be no s ig n if ic an t e ffe c t  on m ed ia  
p lu ra lity , hav ing  rega rd  to  th e  range  and  d ive rs ity  o f  new s sou rce s  and a lso  to  
sa fegua rd s in th e  re g u la to ry  fra m e w o rk .

15. Ende rs A n a ly s is  and  BT argue  th a t  th e re  w ou ld  n o n e th e le s s  be in creased  
o p p o r tu n it ie s  fo r  N ew s C o rp o ra t io n  as a re su lt o f  p u rcha s in g  th e  rem a in ing  
BSkyB shares. T h e y  argue  th a t  th e  p o o lin g  o f f in an c ia l re so u rce s  and tax 
o b lig a t io n s  ac ro ss  th e  new  e n t ity  w o u ld  im p ro ve  its a b ility  to  com pe te , 
p a r t ic u la r ly  in th e  n e w sp a p e r m a rke t. They  p o in t to  th e  fo llo w in g  stra teg ic  
o p p o rtu n it ie s  fo r  th e  new  entity^;

a. The  a b ility  to  bu nd le  o r d is co u n t p ro d u c ts  e.g. Sky su b sc r ip t io n s  
in c lu d in g  d isco un ts  on N ew s In te rn a tion a l t it le s

b. In an age o f  fa s t b ro adb and  access and in c re a s in g  use o f  v id eo  
s tre am s on  n e w sp a p e r w eb s ite s , th e  a b ility  to  lin k  N ew s In te rn a tion a l 
t it le s ' re p o rts  to  Sky N ew s fo o tag e , le ad in g  to  a "s in g le  s tream  o f fa c t 
and o p in io n " .

c. The  loss o f  in d e p e n d e n t BSkyB  sh a re h o ld e rs  w o u ld  in crea se  New s 
C o rp o ra t io n 's  a b ility  to  in f lu e n c e  e d ito r ia l co ve rage  in Sky N ew s and 
o th e r  BSkyB  channe ls .

17. T r in ity  M ir r o r  ra ise s an ad d it io n a l a rg u m en t th a t BSkyB m ig h t use its m arke t 
p o s it io n  to  w ea ken  n ew sp ap e rs  n o t o w n ed  by N ew s C o rp o ra t io n , fo r  
e xam p le  by  cea s in g  to  p lace  BSkyB p ro d u c t a d v e rt is e m e n ts  in such 
newspapers® .

18. B ea rin g  th e se  su b m iss io n s  in m ind , w e  w ou ld  a p p re c ia te  C o un se l's  adv ice  on  
w h e th e r  it is open  to  th e  S e c re ta ry  o f  S ta te  to  co n c lu d e  th a t it is o r  m ay be 
th e  case  th a t m ed ia  p lu ra lity  w ou ld  be a re le van t co n s id e ra t io n . In pa rticu la r, 
h o w  p e r t in e n t is th e  a rg um en t (advanced  by N ew s C o rp o ra tio n ) th a t 
a c q u ir in g  th e  rem a in in g  BSkyB sh a re h o ld in g  w o u ld  no t m a te r ia lly  a ffe c t 
p lu ra lity , as N ew s  C o rp o ra t io n  a lre a d y  ow ns a c o n tro llin g  stake  in BSkyB?

S ta tu to ry  gu id a n ce : " e x c e p t io n a l c irc u m s ta n ce s "
19. T he  2002  A c t n eed s  to  be read a lo n g s id e  th e  gu idance  w h ich  th e  th en  DTI 

issued  in M a y  20 04  on th e  o p e ra t io n  o f  th e  p u b lic  in te re s t m e rge r p ro v is io n s  
in re la t io n  to  m ed ia  m ergers. Th is gu idan ce  has a s ta tu to ry  basis, hav ing  been

 ̂See in particular page 17 . of the Enders submission.
® See in particular page 2 of the Trinity Mirror submission
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is sued  un de r se c t io n  106A'^ o f th e  2002  Act. C oun se l has p re v io u s ly  adv ised  
th a t th is  2004  gu id a n ce  is capab le  o f c re a tin g  a le g it im a te  e xp e c ta t io n  as to  
h o w  th e  S e c re ta ry  o f  S ta te  w ill e xe rc ise  his p o w e rs  u n d e r th e  2002  Act.

20. S e c tio n  8 o f  th e  gu id an ce  (w h ich  sta rts  at p.37) se ts o u t th e  p o lic y  on 
in te rv e n t io n  in b ro a d ca s tin g  and c ro ss-m ed ia  p u b lic  in te re s t cases. Pa rag raph
8.2 sta tes, "The  S e c re ta ry  o f  S ta te 's  p o lic y  is th a t, save  in e xcep tio n a l 
c ircu m sta n ce s , she w ill c o n s id e r  in te rv e n t io n  o n ly  in cases w h e re  m ed ia  
o w n e rsh ip  ru le s have  been  rem oved  by th e  C o m m u n ic a t io n s  A c t 2003 ."
T h e re  fo llo w s  a list o f  all th e  cases w h e re  m ed ia  o w n e rsh ip  ru le s  have  been  
so  rem oved . N ew s C o rp o ra t io n  argues th a t th e  p ro p o sed  a cq u is it io n  o f 
BSkyB  w o u ld  n o t a p p e a r  to  be caugh t by an y th in g  on th is  list. W e  d id e xp lo re  
w h e th e r  th e  ru le  re fe rre d  to  in th e  fin a l b u lle t p o in t o f  p a rag raph  8.2 m igh t 
have  been  a p p lic a b le  s in ce  it re la ted  to  "m e rg e rs  in vo lv in g  o w n e rs  fro m  
o u ts id e  th e  E u ro pean  E conom ic  A rea  (except w h e re  p r io r  to  th e  
C o m m u n ic a t io n s  A c t  2003 th e re  w e re  no  re s tr ic t io n s  on  non -E u ropean  
E co n o m ic  A re a  o w n e rsh ip )"  and w e  no te  th a t N ew s C o rp o ra t io n  is re g is te red  
in th e  U n ited  S ta tes. H ow eve r, th e  re le van t ru le , w h ich  ap pea rs  in Pa rt 2 o f 
S ch ed u le  2 to  th e  B ro ad ca s tin g  A c t 1990, d id no t p re v en t p e rso n s  from  
o u ts id e  th e  EEA fro m  ho ld in g  licences fo r  cab le  and s a te llite  se rv ice s  o r 
m u lt ip le xes .

21. In c ircu m sta n ce s  w h e re  none  o f th e  p re v io u s ly  a p p lic a b le  m ed ia  o w n e rsh ip  
ru le s  w o u ld  have  p re v en te d  th is  tra n sa c tio n , th e  S e c re ta ry  o f  S ta te 's  s ta ted  
p o lic y  is th a t he w ill in te rv e n e  in such a m e rge r in e x ce p t io n a l c ircum stan ce s . 
T he  gu idance  cou ld  be co n s id e red  th e re fo re  to  c re a te  a le g it im a te  
e xp e c ta t io n  th a t  th e  S e c re ta ry  o f  S ta te  w ill o n ly  issue  an in te rv e n t io n  n o tic e  
in th is  case  on th e  bas is  o f  e x cep tio n a l c ircum stan ce s . If C o un se l ag rees w ith  
th is  ana lys is , th e  key  issue is w h e th e r  any  such "e x ce p t io n a l c ircu m sta n ce s"  
a p p ly  to  th e  p re se n t p ro p o sed  m erger.

22. P a rag raph  8 .8 p ro v id e s  som e  e xam p le s  o f  w h a t m ig h t a m o u n t to  
"e x ce p t io n a l c ircu m sta n ce s":

"In e x ce p t io n a l c ircum stan ce s , th e  S e c re ta ry  o f  S ta te  m ay c o n s id e r  it 
n e ce ssa ry  to  in te rv e n e  in m erge rs in a reas w h e re  th e re  co n t in u e  to  be m ed ia  
o w n e rsh ip  ru le s  o r w h e re  th e re  have  neve r been  such  ru les. The  S e c re ta ry  o f  
S ta te  w ill o n ly  c o n s id e r  in te rv en in g  in such a m e rg e r w h e re  she  b e lie ve s  th a t 
it  m ay  g ive r ise  to  se r io u s  pu b lic  in te re s t co n ce rn s  in re la t io n  to  any  o f th e  
th re e  co n s id e ra t io n s . D u ring  P a r lia m e n ta ry  d e b a te  o f  th e se  p ro v is io n s . 
M in is te rs  suggested  th a t th ese  m igh t in c lu d e  c irc u m s ta n ce s  w h e re  a la rge 
n u m b e r  o f  new s o r  e d u ca tio n a l ch ann e ls  w o u ld  be co m in g  u n d e r  s ing le  
c o n tro l,  o r if  so m e o n e  w e re  to  ta ke  o ve r a ll th e  m us ic  ch ann e ls . The 
S e c re ta ry  o f  S ta te  m ay  co n s id e r  in te rv e n t io n  if  a p ro sp e c t iv e  n e w  e n tra n t to

 ̂Section 106A empowers the Secretary of State to publish advice and information about the 
considerations specified in section 58(2A) to (2C) (i.e. the media public interest considerations). 
® See Conference Note 05.02.07, paragraphs 1 and 15.
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lo ca l rad io  o w n e rsh ip  has no t sh ow n  a g enu ine  c o m m itm e n t  to  b ro ad ca s tin g  
s tan d a rd s  in o th e r  m ed ia  o r  co u n tr ie s . The Sec re ta ry  o f  S ta te  is no t cu rre n t ly  
aw a re  o f an y  o th e r  ty p e s  o f  cases in w h ich  e x cep tio n a l c ircu m sta n ce s  m igh t 
a rise . She has a lso  ta ken  th e  v ie w  th a t  an ad ve rse  p u b lic  in te re s t f in d in g  by a 
p re v io u s  re g u la to ry  a u th o r ity  in to  a p ro p o sed  m e rge r is no t ne ce ssa r ily  in 
its e lf  an e x ce p t io n a l c ircu m sta n ce  m e r it in g  in te rv e n t io n ;  such cases shou ld  
be co n s id e red  in lig h t o f  th e  reason s fo r  th e  adve rse  f in d in g  and if th e  law  has 
been  changed  to  a llo w s  th e  so rt o f  c o n ce n tra t io n  re su lt in g  fro m  th e  m e rge r."

23. N ew s C o rp o ra t io n  argues® th a t th is  tra n sa c t io n  w ou ld  no t g ive  rise  to  e ith e r  
o f  th e  sp e c if ic  c ircu m sta n ce s  m e n tio n ed  above . It m ay  be no ted , though , th a t  
BSkyB  p ro v id e s  new s ga th e r in g  se rv ice s  to  C hanne l F ive  and a n u m b e r o f 
n a t io n a l and reg io na l co m m e rc ia l ra d io  s ta tion s . Th is m igh t p ro v id e  a basis 
fo r  co n s id e r in g  th a t  a la rge  n u m b e r o f  new s ch ann e ls  w ou ld  be  co m in g  u n d e r  
s in g le  co n tro l in th is  case. On th e  o th e r  hand, w e  u n de rs tand  th a t Channe l 
F ive  and th e  rad io  s ta t io n s  are  e sse n t ia lly  p ro v id ed  w ith  'ra w ' new s 
in fo rm a t io n  and exe rc ise  e d ito r ia l d is c re t io n  as to  w h e th e r  and ho w  th is  
in fo rm a t io n  is used. W e  w o u ld  a p p re c ia te  C o un se l's  v iew s  on th is  issue. W e  
d o  n o t regard  p a rag rap h  8 .8 as p ro v id in g  an exhau stive  lis t o f  th e  
c ircu m sta n ce s  w h ich  cou ld  be e x ce p t io n a l (and w e  assum e  Counse l ag rees 
w ith  th is  in te rp re ta t io n ). N ew s C o rp o ra t io n  asse rts  th a t th e re  is no o th e r  
rea son  to  c o n s id e r  th e  tra n sa c t io n  to  be e xcep tion a l. In p a rt icu la r, th e y  a rgue  
th e re  is no m a te r ia l o ve r la p  in th e  p a rt ie s ' a c t iv it ie s  in UK  n ew sp ap e rs  on 
te le v is io n  new s and  n e ith e r  p a rty  en joys sp e c ia l advan tages (such as pu b lic  
fu n d in g  o r  sca rce  sp e c tru m  re sou rces) w h ich  ca n n o t be re p lic a te d  by 
co m p e tito rs .

24. F lav ing  regard  to  th e  su bm iss io n  m ade  by Enders A na ly s is , BT, T r in ity  M ir ro r
and  o the rs , it se em s th a t th e  c ircu m sta n ce s  w h ich  m igh t m ake  th is  p roposed  
a cq u is it io n  "e x c e p t io n a l"  are: :

a. th e  sco p e  fo r  c ro ss-m ed ia  b u n d lin g  and d is co u n t in g  o f BSkyB and 
N ew s C o rp o ra t io n  p rod u c ts  and  po ss ib le  d is to rt io n  o f th e  m ed ia  
m arke t;

b. co n ve rg en ce  o f new s co n te n t and cro ss p ro m o tio n  as be tw een  N ew s 
C o rp o ra t io n  t it le s . Sky N ew s and  th e  Sky w ebs ite ;

c. loss o f  e d ito r ia l in d e p e n d e n ce  a t BSkyB and in c rea sed  a b ility  o f  N ew s 
C o rp o ra t io n  to  in flu e n ce  e d ito r ia l p o lic y  and con ten t;

d. im p a c t on o th e r  n ew sp ap e r t it le s  if  BSkyB o n ly  ad ve rtise s  in N ew s 
C o rp o ra t io n  tit le s ;

' News Corporation Preliminary Briefing 20.07.10, paragraphs 4.5 and 4.6
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e. changes in the market which suggest that an assessment of media 
plurality at this time would be beneficial.

25. We are unsure as to whether any of these circumstances could be justified as 
“exceptional". Points a, b and d would appear to be questions of market 
distortion which would fall to be assessed by the European Commission. 
However, there would be an impact on media plurality if a significantly larger 
audience was to receive its news effectively from just one source. Point c 
might constitute an exceptional circumstance, but as News Corporation 
already can by virtue of its 39.1% shareholding exercise control over BSkyB, it 
may be difficult to argue that a substantive difference to media plurality 
would in fact result or that any increased control would be "exceptional" in 
its implications for media plurality. News Corporation might argue that the 
current situation is one that could have been foreseen at the time we wrote 
the 2004 Guidance and that, had we considered it appropriate to do so, could 
have stated expressly that it should be considered to represent an 
exceptional circumstance. As for point e, general concerns about the 
regulatory framework for media ownership would not in themselves appear 
to amount to an exceptional circumstance such as would justify intervening 
in this case.

25. We would welcome Counsel's advice on whether the points raised in the 
submissions of Enders, Trinity Mirror and others provide a reason to consider 
exceptional circumstances to apply in this case, such as to justify the issue of 
an intervention notice in accordance with the Department's stated policy as 
set out in the 2004 Guidance.

Prospects of challenge by News Corporation

27. Having regard to the points discussed above concerning the legal threshold 
for issuing a European intervention notice and the 2004 guidance on the 
Department's policy for intervening, we would welcome Counsel's advice on 
the likelihood of a successful challenge from News Corporation, should the 
Secretary of State decide to issue an intervention notice.

Prospects of challenge by other parties

28. These instructions have focussed on the possibility of a challenge from News 
Corporation. However, we would also welcome Counsel's advice on whether, 
having regard to the arguments outlined above, there is any prospect of a 
successful challenge from BT, Enders Analysis, Trinity Mirror or Guardian 
Media Group, should the Secretary of State decide not to issue an 
intervention notice.

29. Clearly, if Counsel advises that the legal threshold for intervening is not 
satisfied in this case or that News Corporation's legitimate expectation would 
be defeated on the basis that the circumstances were not exceptional as
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contemplated in the 2004 Guidance, it should follow that a challenge from 
BT, Enders or others could not succeed.

30. However, if Counsel advises that the Secretary of State could intervene at this 
stage, the question arises as to whether it would be reasonable in 
administrative law terms not to intervene. The following points might be 
raised in this respect:

a. The Secretary of State would need to take account of relevant 
considerations (and disregard irrelevant ones) such as might be raised 
in the submissions from interested parties.

b. The Secretary of State's decision should not go beyond the range of 
responses open to a reasonable decision-maker.

c. A decision not to intervene could in effect provide a final 
determination of the media plurality issue, without taking the 
opportunity to obtain further information (in the form of a report 
from OFCOM).

d. On the other hand, there can be no expectation that the Secretary of 
State will always intervene and the guidance makes clear that 
interventions in cases of this kind would be exceptional.

31. We would welcome Counsel's advice on the likelihood of a successful
challenge being brought in relation to any decision by the Secretary of State 
not to issue an intervention notice. .

Conclusion:

32. Counsel's advice is sought on the legal risks related to a European 
Intervention Notice decision by the Secretary of State and in particular:

a. whether it is open to the Secretary of State to conclude that media 
plurality is or may be a relevant consideration, notwithstanding the 
News Corporation argument that there would be no material affect as 
News Corporation already owns a controlling interest in BSkyB;

b. whether the points raised in the submissions of Enders Analysis,
Trinity Mirror and others provide exceptional circumstances such as 
to justify an intervention notice in accordance with the policy stated 
in the Department's 2000 Guidance;

c. on the prospects of a successful challenge by News Corporation, 
should the Secretary of State decided to issue a European 
Intervention Notice; and
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d. the prospects of a successful challenge by another party (e.g. Enders 
Analysis, BT or Trinity Mirror) should the Secretary of State decide not 
to issue a European Intervention Notice.

33. A conference has been arranged for Tuesday 14 September at 2:00 pm. If 
Counsel has any queries ahead of the conference, please contact 
in BIS Legal Services (tel: 020 7215
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RE: Sky case statement

A s d is c u s s e d ,  th e  s u b s ta n c e  o f  any  p u b l i c  s t a te m e n t  th e  S o fS  m ig h t  make a b o u t a 
d e c i s i o n  on w h e th e r  o r  n o t  in t e r v e n e  i n  th e  S k y /N e w sco rp  c a s e  w i l l  depend  
e n t i r e l y  on th e  s u b s ta n c e  o f  t h a t  d e c i s io n  and  th e  re a s o n s  f o r  i t .  A s  you  know, 
we p la n  t o  s u b m it  f u r t h e r  a d v ic e  on t h i s  m a t t e r  a s soon  a s  we ca n  f o l l o w in g  o u r  
c o n fe r e n c e  w i t h  C o u n s e l to m o rro w  m o rn in g  on  th e  l e g a l  r i s k s  a s s o c ia t e d  w it h  a 
d e c i s i o n  e i t h e r  w ay. The w r i t t e n  s ta te m e n t  made i n  2008 on th e  in t e r v e n e  i n  S k y  / 
IT V  c a s e  i n d i c a t e s  th e  s o r t  o f  t h in g  t h a t  m ig h t  be s a id  i f  a p o s i t i v e  d e c i s i o n  t o  
in t e r v e n e  was made. B u t b e f o r e  we o b t a in  t h a t  f u r t h e r  l e g a l  a d v ic e  and  o b t a in  a 
d e c i s i o n ,  we w i l l  n o t  be  i n  a p o s i t i o n  t o  d r a f t  a s ta te m e n t  t h a t  w o u ld  be 
r e le v a n t  t o  t h i s  c a s e .  B u t I  c a n  c o n f i r m  we w o u ld  be  a b le  t o  p r e p a r e  s o m e th in g  
s u i t a b l e  q u i c k l y  a s and  when r e q u i r e d .

F rom : C a b le  MPST
S e n t : 14 S ep tem b e r 2010 1 2 :0 3
To: (CCP)
S u b j e c t :  S k y  & Don F o s t e r

H i

You  k i n d l y  a g re e d  t o  se n d  me th e  o r i g i n a l  l e t t e r  fro m  Don F o s t e r  on IT V /C C R  and 
t h e  r e p l y  you  d r a f t e d ;  and  a l s o  you  a g re e d  t o  amend th e  a t t a c h e d  W r i t t e n  
M i n i s t e r i a l  S ta te m e n t  so  i t  c o u ld  be  u s e d  f o r  a N ew sco rp  i n t e r v e n t io n  b y  to m o rro w  
a t  m id d a y .

M any th a n k s  f o r  y o u r  h e lp  ■

P r i v a t e  S e c r e t a r y  t o  th e  S e c r e t a r y  o f  S t a t e  f o r  B u s in e s s ,
I n n o v a t io n  and  S k i l l s

8 th  F l o o r  I 1 V i c t o r i a  S t r e e t  | London  

T e l :  0207 215

SWIH OET
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From :

To;
C c:

Sent:
R ece ived :
Sub ject:

CCP}
fEX:/0=DTI/OU=DTiHQ/CN=RECiPIENTS/CN^_________
Cable MPST fEX:/0=DTI./0U=DTIHQ/CN=RECiPiENTS/CN=CABLElVI1 
Davev MPST rEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=EDAVEY1, 
SPAD MPST [EX:/Q=DTI/OU=DTIHQ/CN=RECIPIENTS/CN^SPADl. Perm 
Sec BIS rEX:/0=DTI/0U:^DTIHQ/CN^RECIPIENTS/CN=FRASER1. Kelly 
Bernadette (MPST DG)
rEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN^BMKELLY1. Hendon David 
(IE) rEX:/0=DTI/OU=DTIHQ/CN^RECIPIENTS/CN=:DHENDONl. Chambers 
Sarah (CCP) fEX:/Q^DT!/OU=DTIHQ/CN::::RECIPIENTS/CN=SACHAMBEl.

[Communications)
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN^ Amos Stephen
(LEGAL B) fEX:/O^DTI/OU^DTIHQ/CN^RECIPIENTS/CN=SAMOS1l 
 ̂ Le g a l  B) fEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS7crp
Rees Andrew (CCP) 
rEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN^AREES1
(Communications) -----------
rEX:/0"DTI/OU=DTIHQ/CN=RECIPIENTS/CN^
(CCP) FEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN^
16/09/2010 at 18:48 
16/09/2010 at 18:48
RE: BSkyB / Newscorp intervention advice submission

A tta chm en ts : BSkyB Newscorp final legal advice.doc

A s  d i s c u s s e d ,  I  a t t a c h  a n o te  s u iru n a r is in g  a d v ic e  fro m  e x t e r n a l  C o u n s e l on th e  
l e g a l  c a s e  f o r  i n t e r v e n t io n  i n  t h e  S k y /N e w sc o rp  c a s e .

<>

F ro m : CCP)
S e n t :  03 S e p te m b e r 2010 1 6 :0 9
To: C a b le  MPST .
C c :  D avey  MPST; SPAD MPST; Perm  Se c  B IS ;  K e l l y  B e r n a d e t t e  {MPST D G ); Hendon D a v id  
( I E ) ;  C ham b e rs  S a ra h  (C C P ) ; f  (̂Co m m u n ic a t io n s ) ; Amos S te p h e n  (LEG AL
B) ; I ^(LEGAL B ) ; R ee s  A nd rew  (C C P ) ; ________________

(CCP) ■
( C o m m u n ic a t io n s )

S u b j e c t :  B SkyB  / N ew sco rp  in t e r v e n t i o n  a d v ic e  s u b m is s io n

<< F i l e :  B SkyB  N e w sco rp  i n t e r v e n t i o n  a d v ic e  s u b m is s io n .d o c  >> << F i l e :  BSkyB  
N e w sco rp  -  c a s e  f o r  i n t e r v e n t i o n  a n a ly s i s . d o c  >> << F i l e :  BSkyB  N ew sco rp  -  
a n a l y s i s  o f  s u b m is s io n s  f ro m  t h i r d  p a r t i e s . d o c  >> << F i l e :  B SkyB  N ew sco rp  d r a f t  
E IN  and  I N .d o c  »
Jo

I a t t a c h  a s u b m is s io n  w it h  a d v ic e  t o  th e  S o fS  on t h e  c a s e  f o r  i n t e r v e n in g  on 
p u b l i c  i n t e r e s t  g ro u n d s  i n  t h e  a n t i c i p a t e d  a c q u i s i t i o n  b y  N e w sco rp  o f  100% o f  th e  
s h a r e s  i n  B S k y B . A l s o  a t t a c h e d  i s :

( i )  an a n a l y s i s  o f  th e  i s s u e s  t h a t  n e ed  t o  be t a k e n  i n t o  a c c o u n t  i n  r e a c h in g  a 
d e c i s i o n ;
( i i )  an a n a l y s i s  o f  th e  s u b s t a n t iv e  p o in t s  r a i s e d  i n  t h e  4 s u b m is s io n s  you  
r e c e i v e d  f ro m  in t e r e s t e d  t h i r d  p a r t i e s  a r g u in g  i n  f a v o u r  o f  i n t e r v e n t io n ;  and
( i i i )  d r a f t  i n t e r v e n t i o n  n o t i c e s .
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I h ave  n o t  a t t a c h e d  a g a in  a l l  th e  s u b m is s io n s  from  t h i r d  p a r t i e s  and th e  one fromL 
Hogan L o v e l l s  on b e h a l f  o f  N ev /sco rp . T he se  h a ve  been  c i r c u l a t e d  p r e v io u s ly  and 
th e  S o fS  h a s  them  w ith  h im . .
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T o

F r o m

D a t e

S e c r e t a r y  o f  S t a t e

1 6  S e p t e m b e r  2 0 1 0

Subject: Lecjai advice c:= case for intervening in Ne\wsccrp/BSkyB

Issue

o  Further to my submission of 3 September and subsequent discussion with the Secretary 
of State, we have now sought advice from external Counsel on the scope for intervention 
in this case. This note summarises Counsel’s conclusions. A formal record of our 
conference with Counsel will follow in due course.

Tim ing

o  Routine. We expect the parties to formally notify the deal to the EU Commission next 
week. If an intervention were to be made, there is merit in making it as soon as possible 
after that formal notification in order to give Ofcom as much time as possible to prepare 
its report to you. The Guidance suggests you would aim to take such a decision within 
working days.

Counsel’s  Advice

o  Counsel confirms that there would be no strong grounds to challenge a positive decision 
to issue an intervention notice in this case. This is in view of the low threshold for 
intervention which requires the Secretary of State only to have a reasonable basis for 
having a “belief” that a specified public interest consideration “is or may be relevant” to 
this merger. The Secretary of State clearly has scope to exercise a good degree of 
discretion in deciding whether or not to intervene.

o  In reaching the above view, Counsel noted in particular that the merger could be 
considered to fall within the scope of one of the “exceptional circumstances” expressly 
identified in the 2004 Guidance on use of the power and that the Guidance could not 
reasonably be considered to create a legitimate expectation that no intervention would be 
made in this case.

Detail

P190

The legal threshold for intervening in mergers on public interest grounds is deliberately 
low so as to provide suitable discretion to take action in all cases where this appears 
justified. Where such discretion exists and the decision results only in an initial 
investigation rather than a final determination of the matter, the prospect of legal 
challenge to an intervention appears low provided there is at least a reasonable case for 
having a belief that a public interest consideration is or may be relevant to the merger. In 
this case, substantive submissions have been received arguing that the merger does 
indeed impact on a specified public interest consideration. In the light of such 
submissions, it would be difficult to argue that a decision to intervene represented a clear 
misapplication of the relevant law. Indeed, given the low nature of the threshold. Counsel 
felt it was more difficult to make the case for a decision not to intervene because this 
decision was determinative and precluded further investigation.

There is formal Guidance published by the then DTI in 2004 which explains how the 
power to intervene in media mergers will be used. While the Guidance is not law, it 
nevertheless must be taken properly into account in reaching decisions since it creates a 
legitimate expectation about how the Secretary of State will act. No media ownership rule
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has ever previously existeo that wouio nave prevented this present merger trom taking 
place. The Guidance states that “save in exceptional circumstances”, intervention would 
generally not be considered where such rules never existed. This requires us to consider 
whether exceptional circumstances might be deemed to apply in this case. Counsel is 
satisfied that they can.

o Exceptional circumstances are, by their nature, undefined. Nevertheless, paragraph 8.8 
of the Guidance seeks to indicate the type of situation that might be considered to 
represent exceptional circumstances while making clear this does not represent an 
exhaustive list. Paragraph 8.8 refers specifically to a situation where a large number of 
news channels are coming under common control. Counsel believes this reference may 
be considered to apply to this case because one enterprise is obtaining total control of 
both News International (The Times, The Sun, The Sunday Times and the News of the 
World newspapers) and BSkyB (Sky News which provides news also to Channel 5, two 
national radio stations and numerous regional radio stations). While the guidance may 
mention specifically “a large number of news channels”, the reference clearly 
demonstrates that, in drafting this provision, there was a particular concern about the 
variety of sources of news to which people had access. This case appears to raise 
matters directly relevant to that concern.

o The threshold test for taking a subsequent decision to refer the merger to the Competition 
Commission would be considerably more challenging. We would need to asses that case 
for taking this step on its merits following receipt of a report from Ofcom.

Special A dvisers ’ (SpAds) advice

- SpAds have been included on all exchanges to date on this matter.

Background
- None.

Cleared by: Sarah Chambers

A dvice received from : Monckton Chambers.

CC list:
ci Cable MPST 

Davey MPST 
SPAD MPST 
Permanent Secretary 
Bernadette Kelly FM 
David Hendon IE 
Sarah Chambers CCP

Comms
Stephen Amos Legal 
Andrew Rees CCP3 

sgal
Comms 
CCP2
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w 'K iM cm l Ssnisar

The R t Hon Vioce Cabie MP 
S M i S a i f ® § i h e s S j i f f i h h v ^ i e h  S; SMitê  
And President of the Board of Trade ^

for' Sdsihe§5 >; jhh'©vdtidh?.& Skills
l i t o t e s ^

UShsI^ ' S E T

i® ^Bdf® fhddr 201 p

Pear liafP

G:drplit^dihfi& pffdpos^-taJsedV®^^^ B S f^ B

[ arh Vi/fitino further to rfM iMgndt IB /^g iM  2010 and your respbnse df-31 
regarding the announced acquisition dy News Corporation fMews Corp )
6^1 %  Shares in British Sky Broadcasting Group pic ("BSkyB'’). We sp^e  .bne^apQ j 
when we met recently and I thought (t would be helpful if we clarified a lew points again as
y o u  rn g t^ sS  fe i s tO '^ M s w t lh e  m i f e

Vdu dd hamthb fegbl pd^br to ihidr^ene in this rherger, and thaS'td eXefdfee your 
p o w ?  S d T s  f t e  o r iin a ty  th ln g lo  do , te c a u s a  Ih s pomRietion o m ls - t r a n s a ^ p n  
in  a n  e x ce ss iv e  concentra tion o f m e d ia  ow nersh ip  in the  Un ited  K ingdom  w h ich  is  a g a in s t the
pffltigi infdrMtriti.teftiTS of the pIufalEty of the media-

d q q it e  s fttrtrW 'feb the  ir t^ n p d it e k d d fT i^ ^ d d ;  id f e d

•: We think there is a s e r i o u s  i s s u e  to be cqnii;dbr©d' ip f|.eswtiSopp’,b'Ŝ ^
BSkyBl. We are not alone in thinking this?

We consider that this is an issue of m e d i a  p l u r a l i t y  not competi.̂ gn: the; issue:- of 
concern is one, of cfossTitiedia ownership, given NeWs-Corp"s concentration m

telie^ 'thatsuGh a tevel of .concentration .w o u ld  be-qndmredirt the Unifid StateSj for 
ik b rn p ie i

Ouressessmqnt isrtfiai,is i^epFitary^qf ̂  you
Proposed ,irtdiief''Oh pidrafity p 3  ̂ i lfs  the interyenapitim....
was made when BSkyB’s acquired their stake in ITV. W e set this out in detail in our
n q tib f 11 .Augusl i|i;jd t;-{e o i 'sections l.a n d  %

iail Ur^fitigsttSn
03ief'ê .dn,ve,-0ffi.c.er
ef-OrSap
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• Our reading of the legal framework is that this power extends to EU mergers 
considered by the European Commission (see section 3 of our note of 13 August 
2010): there are plenty of precedents for EU interventions particularly on national 
security grounds.

• We consider that intervening would be the ordinary use of your powers. Indeed, 
there will be no second chance, as the EU review will on/y cover competition law 
considerations, and will not look at the issues of media plurality in an informed and 
democratic society. Without a UK review these issues will not be considered by 
anyone.

This is an issue of national interest to UK society and to UK pic. lbs important there should 
be appropriate plurality in the media sector. This is not a narrow commercial issue of interest 
only to BT.

1 would like to point out that concern is growing in the media about News international’s 
growing control over the British media -  see for example Will Hutton’s article in the Observer 
this weekend. While 1 may not agree with ali of Will Hutton’s language, I do share his 
concerns and his conclusion that it is critical that a proper assessment of the proposed 
takeover of BSkyB by News Corp be carried out under media plurality rules. The article 
indicates “The [merged] company would then represent the single largest concentration of 
media power in any large democracy, a practice outlawed in Australia and the US, with huge 
implications not just for British politics and culture, but also for the structure of the media and 
the information industry”, and concludes “the most urgent action is a plurality review. As 
matters stand, to delegate the decision to Brussels' competition authorities, which are 
notoriously reluctant to act, is far too dangerous. All politicians should understand the 
danger of the kind of media dominance [News International] is now developing in Britain.”

In summary, we simply want News Corp’s proposed acquisition of BSkyB to be referred to 
the Competition Commission so that the issues can be properly considered. So, I would 
respectfully reiterate the suggestion that it would be appropriate for you to issue’s European 
intervention Notice under s67 of the Enterprise Act 2002 on the basis of public interest 
considerations relating to plurality of the media resuiting from News Corp’s significantly 
increased control (both in the quality and amount) over BSkyB.

I’d be happy to help you with any further information you might need.

Yours faithfully

IAN LIVINGSTON
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Room S127 White City 201 Wood Lane London W I2 /T$

phone 020 SOCiS [801 Fax 020 8222 4909 Emstl cas'oimgthomsonandpa^bbc.co.uk

b U j c

CBrolsne Thomson 
Gh5ef Opes-atmg O^cer

The Rt Hon Dr Vince Cable MP
Secretary of State for Business, Innovation and S k is
Department for Business, Innovation & Skills
1 Victoria Street
London
SW 1H0ET

20th September 2010

Dear Secretary of State,

! am writing in connection with the debate about the importance of itiaintainihg media pluratity 
in the UK, Tn particular the extent of News Gorporation's media holdings were it to acquire the 
baianeing interest in BSkyB,

The BBC’s Director General raised the issue of the strength of BSkyB in his recent _ 
IViacTaggart lecture. He said: ‘Sky is wel! dh its way to being the rnost dominant feme in 
broadcast media In this country, Moreover, if News Corp’s proposal to acquire all of the 
remaining shares in Sky goes through. Sky will notiust.be Britain’s biggest broadcaster, but a 
full part of a company which is also dominant in national newspapers as well as one of 
Britain’s biggest publishers.'

! am sure that you will agree that a plurality of media ownership is vital for the suocessful 
functioning of the democratic process, as recognised in the Communiqation Act (2003).
Plurality helps to protect a diversity of viewpoints and to ensure that citizens have acGess to a 
variety of sources of newS:, information and opinion. The BBC plays an importaht role in the 
provision of high quality, impartial news but it is Imperative that a variety of other viable news 
provide,m also exist. It would dearly therefore be of coheern if arty one organisation was to 
control too much of the media, because of its abifity to influence and control the agenda.

Cieariy the media industry is undergoing a period of rapid change. While consumption through 
traditional platforms remains Important, structural Ghanges are uhderwayjri the newspaper,, 
television and radio industries. We are likely to see further consolidation in the seGtor in ofder 
to reduce costs and grow revenues. This process could raise issues for plurality that requife 
careful consideration by your department.

1 note there is a framework in place for handling media consolidation that is designed to strike 
a balance between safeguarding pluratity, on the one hand., and providing freedom for 
companies to expand, invest and innovate on the other. In addition to the UK’s existing cross
media owfiership rules, the ‘media public interest’and 'legrtimate interest tests allow the 
Secretary of State to intervene irt newspaper, broadcasting and cross-media mergers if he 
believes they raise public interest considerations. These include the heed to ensure the 
accurate presentation of news, free expression Of opinioii and plurality. The ability to invoke 
these tests is important given the likely trends in the UK media tandscape.

I believe the possibility of News Corporalion acquiring full control of BSkyB, taken together 
with its other holdings, might raise public interest considerations that require dose examination

P194

MOD300001568



F o r  D is t r ib u t io n  t o  C P s

and the possibility only of proceeding with protections in place, in the UK, in addition to its 
39,1% stake in BSkyB, News Corporation's principai assets inciude News Internationaf which 
publishes newspapers comprising around 35% of national newspaper circulation, and 
Harpereollins, one of the top four book publishers in the. UK, BSkyB is the leading supplier of 
pay-TV wholesale and retail services in the UK, .with an annua! turnover of £5.9 billion. It also 
operates a successful 24 hour news channel and supplies news, content to other television and 
radio broadcasters.

Both News Corporation and BSRyB play., and have for many years played, an important and 
dynamic roie in the UK’s media secfbr; stimulating levels of innovarron and investment that 
benefit: consumers and the wider UK ,public. However, the proposal by News Corporation to 
acquire the balancing interest in BSkyB, when taken together with its other holdings 
parti.cu!a;rly in news, in my View warrants an asse.s&ment of its impact on plurality in; the UK 
media sector with a view to establishing what protections, if any, are necessary to protect the 
public interest-

YourS'sincerely

waroiine momson 
Chief Operating Cfficep BBC
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From :

To:
Cc:

Sent:
R ece ived ;
Sub ject:

D ea r and

rFX:/0=DTI/OU =DTIHQ/CN=RF.CIPIENTS/CN=
SMTP] rd)hoaanlovells,coml
fSMTFl tShoaaniovells.coml,

rFX70=nTI/OlJ=DTIHQ/CN=RECIPIENTS/CN=Arees1, fCCP)
fEX:/0=DTI/OU=DTIHQ/CN=RECIPlENTS/CN
24/09/2010 at 14:21 
24/09/2010 at 14:21 
News Corporation/ BSkyB

When we sp o ke  th e  o t h e r  d a y , you  s u g g e s te d  you  m ig h t  w is h  t o  s u b m it  a f u r t h e r  
n o te  on th e  c a s e  f o r  a p u b l i c  i n t e r e s t  i n t e r v e n t io n  i n  r e l a t i o n  t o  th e  p ro p o s e d  
a c q u i s i t i o n  o f  100% o f  BSkyB  b y  News C o r p o r a t io n .  You w is h e d  t o  p r e s e n t  a rg u m e n ts  
r e s p o n d in g  t o  p o in t s  t h a t  h a ve  been  made on t h i s  m a t te r  b y  E n d e rs  A n a ly s i s  
a r g u in g  t h a t  th e  S e c r e t a r y  o f  S t a t e  s h o u ld  in t e r v e n e .  P le a s e  n o te  t h a t  I  am on 
le a v e  f o r  a c o u p le  o f  d a y s .  So i f  you  do s u b m it  a n o te  on t h i s  m a t t e r  b e f o re
T u e s d a y , c o u ld  I a s k  you  t o  c o p y  i t  a l s o  t o  my c o l le a g u e s  And rew  R ees a n d ______

who a re  c o p ie d  i n  t o  t h i s  e m a i l .

M any th a n k s

CCP B IS  
020 7215
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From :
To:
Cc:

Sent:
R ece ived ;
Sub je c t:

Rees Andrew (CCP) [EX:/0=DTI/0U^DTIHQ/CN=RECIPIENTS/CN::^AREE-S1 
Cable ^yiPST rEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=CABLEM1 
Davev MPST rEX:/0=DTI/OU=DTIHQ/CN=RECIP!ENTS/CN=EDAVEYl 
SPAD MPST rEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=SPAD1 Perm 
Sec BIS fEX:/0=DTI/0U:^DTiHQ/CN=RECIPIENTS/CN:=FRASER1. Kelly 
Bernadette fMPST DG^
fEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=BMKELLY1. Hendon David 
(IE) [EX:/0=DTi/OU=DTIHQ/CN=RECIPIENTS/CN=DHENDONl. Chambers 
Sarah (CCP) IEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=SACHAMBE1. 

ommunications)
Amos StephenrEX:/0=DTI/OU=DTIHQ/CN=RFCIPIFNT.S/CN=

ILEGAL B) (EX:/0=DTi/OU=DTIHQ/CN=REaPIENTS/CN=SAMOSl
LEGAL B) [EX:/0=:DTI/OU=DTIHQ/CN=RECIPiENTS/CN=~

Communications)
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN^
(CCP) fEX:/0=DTI/OU:^DTIHQ/CN^RECIPIEN ! S/CN̂ i

^CP)[EX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=" 
24/Uy/2Ul'0 at 18:37 ^
24/09/2010 at 18:37
RE: Update on BSkyB / Newscorp merger

A tta chm en ts : NewsCorps BSkyB - Note of Conference with Counsel - September 2010.doc

____ We now have  a fo r m a l n o te  o
N e w sC o rp /B S k yB  m e rg e r  w h ic h  I 
a q u ic k  u p d a te  on t im in g :  Hoga 
s u b m it  f u r t h e r  r e p r e s e n t a t io n s  
w eek b u t  h a ve  been  d e la y e d  i n  
c o n f i r m e d  t h e y  c o u ld  w e l l  f i l e  
may b e  a f u r t h e r  s l i g h t  d e la y  
c o r r e s p o n d e n c e  w it h  th e  Comrais

A nd rew

<>

f  o u r  d i s c u s s io n  w it h  C o u n s e l a b o u t  th e- 
a t t a c h  f o r  in f o r m a t io n  (a g re e d  w i t h  C o u n s e l) .  A ls o ,  
n L o v e l l s ,  N ew sC o rp s  l e g a l  a d v is e r s ,  w e re  due t o  

r e l a t i n g  t o  C l a i r e  E n d e rs  a n a ly s i s  e a r l i e r  t h i s  
d o in g  s o . We sp o ke  t o  Hogan L o v e l l s  y e s t e r d a y  who 

t o  th e  E u ro p e a n  C o m m is s io n  n e x t  w eek, b u t  t h e r e  
due t o  th e  n eed  t o  c o m p le te  some p r e p a r a t o r y  
s i o n .

F ro m : (CCP)
S e n t ;  22 S ep tem b e r 2010 1 0 :58  
To : C a b le  MPST '
C c ; D a ve y  MPST; SPAD MPST; Perm  Se c  B IS ;  K e l l y  B e r n a d e t t e  {MPST D G ); Hendon D a v id  
.7E)_y__Cham bers Sa ra h  (CCP) ;| ^ (Com m un ica tion s); Amos S te p h e n  (LEGAL

B) (C o m m u n ic a t io n s )  ;______________ (LEGAL B ) ; R ee s A nd rew  (C C P ) ;
I______  n  (CCP)
S u b j e c t :  U p d a te  on BSkyB  / N ew sco rp  m e rg e r

P S /S o fS

P le a s e  n o te  t h a t :
( i )  t h e  p a r t i e s  now e x p e c t  t o  f i l e  th e  t r a n s a c t io n  f o r m a l l y  w it h  th e  EU 
C o m m is s io n  e a r l y  n e x t  w eek . The C o m m is s io n  h a s  a s k e d  f u r t h e r  q u e s t io n s  and th e  
p a r t i e s  a r e  r e s p o n d in g  t o  th o s e  t h i s  week; and
( i i )  h a v in g  se e n  th e  E n d e rs  A n a ly s i s  s u b m is s io n  t o  th e  S o fS  p u b l i s h e d  in  th e  

m e d ia ,  N e w s c o rp 's  l e g a l  a d v is e r s  Hogan L o v e l l s  in t e n d  t h i s  week to  s u b m it  f u r t h e r  
r e p r e s e n t a t io n s  t o  th e  S o fS  r e s p o n d in g  to  some o f  th e  p o in t s  made b y  E n d e rs  
A n a l y s i s .

We w i l l  s u b m it  f u r t h e r  a d v ic e  on th e  s u b s ta n c e  o f  t h i s  f u r t h e r  s u b m is s io n  fro m  
Hogan L o v e l l s  a s  so o n  a s  we can  f o l lo w in g  i t s  r e c e i p t .  ■
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C C P2 /3  
E x t

From : (CCP)
S e n t :  16 S e p te m b e r 2010 1 7 :4 i
To: C a b le  MPST ^
C c : D avey  MPST; SPAD MPST; Perm  Se c  B IS ;  K e l l y  B e r n a d e t t e  (MPST D G ); Hendon D a v id
( I E ) ; C ham bers S a ra h  (C C P ); ' “ ' - -
B ) ; f   ̂ '

__________________ (C o m m u n ic a t io n s ) ;  Amos S te p h e n  (LEGAL
(LEGAL B ) ; R ee s  And rew  (C C P ) ; | [ (C o m m u n ic a t io n s ) ;

,___________________, TCCP)
S u b je c t :  RE: B SkyB  / N ew sco rp  i n t e r v e n t io n  a d v ic e  s u b m is s io n

A s  d i s c u s s e d ,  i  a t t a c h  a n o te  s u m m a r is in g  a d v ic e  fro m  e x t e r n a l  C o u n s e l on th e  
l e g a l  c a s e  f o r  i n t e r v e n t io n  i n  th e  S k y /N e w sco rp  c a s e .
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PR O P O SE D  A CQ U IS IT IO N  BY N E W S  C O R PO R A T IO N  OF THE R E M A IN IN G  60.9%  OF
SH A R ES  IN BSKYB

N O TE  OF C O N FER EN C E  W ITH  ELISA H O LM E S , M O N C K T O N  C H A M B E R S , O N
T H U R S D A Y  16^  ̂SE PT E M B E R

The conference was attended by Andrew Rees
anq rom BIS and by

from DCMS.
and

2. The instructions raise two key issues;

a.

b.

whether the public interest consideration of media plurality is or may 
be relevant to consideration of the proposed acquisition;

whether intervention could be said to frustrate a legitimate 
expectation in view of the May 2004 Departmental guidance on 
media mergers that intervention would only occur in exceptional 
circumstances.

3. There is no doubt that the proposed acquisition is a relevant merger situation 
or that the other conditions for intervention under section 67 of the 
Enterprise Act 2002 are satisfied. It does not appear that any other public 
interest considerations could be relevant to this case.

Media plurality;

4. In order to intervene, the Secretary of State needs to believe that it is or may 
be the case that media plurality is relevant to consideration of the proposed 
acquisition. This is a relatively low threshold.

5. The crucial question is whether the move from a 39.1% stake to a 100% stake 
makes any appreciable difference, particularly as regards control of news 
content. The submissions on behalf of News Corporation, although expressed 
forcefully, do not say much on this question. Those submissions make the 
point that the regulatory framework for television news already safeguards 
media plurality, but this is not, at least on its own, a particularly persuasive 
argument as the key issue is the ability, through editorial control, to set the 
agenda, and this is not something with which the relevant regulatory controls 
are particularly concerned.

6. The submissions from other parties raised a concern about the merged 
entity's ability to bundle and discount newspaper titles and TV subscriptions. 
Ostensibly this is a plausible concern but may depend on whether the 
increase in News Corporation's stake in BSkyB makes any difference to the 
level of control which New Corporation can exercise over BSkyB's commercial 
strategy. The effect on audience share, particularly in the provision of news, 
is relevant and should be considered. The Enders report states that News
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C o rp o ra t io n  n e w sp a p e r t it le s  a c cou n t fo r  37% o f  th e  UK n ew sp ap e r m arke t.
It is a rgued  th is  sh a re  w ill be  in crea sed  by  c ro s s -p ro m o tio n  and  se rv ice  

bund ling .

7. T he re  a re  th re e  m a in  new s p rov ide rs : Sky, ITN and  BBC. Sky N ew s is 
b ro a d ca s t no t o n ly  on  Sky channe ls , b u t a lso  p ro v id ed  to  C hanne l 5 and th e  
m a jo r ity  o f  co m m e rc ia l rad io  s ta t io n s  (bo th  loca l and  na tio na l) . C hanne l 5 
and th e se  rad io  s ta t io n s  co m m iss io n  new s p ro g ra m m es  fro m  Sky: th e y  do  
no t re ce ive  " ra w " new s m a te r ia l o ve r w h ich  th e y  m ig h t e xe rc ise  e d ito r ia l 
co n tro l. A  p o te n t ia lly  ve ry  w id e  range and large p e rcen ta g e  o f  p e o p le  re ce ive  
new s fro m  N ew s C o rp o ra t io n  t it le s  a n d /o r  o u t le ts  fo r  Sky new s. Th is 
p e rcen ta g e  cou ld  in c re a se  if  th e  con ce rn s  ra ised  by th e  Ende rs R epo rt (and 
re pea ted  in o th e r  subm iss io n s ) a re  w e ll- fo u n d e d  and if  th e  a cq u is it io n  by  
N ew s C o rp o ra t io n  o f  th e  rem a in in g  sh a re s  in BSkyB re su lts  in an in c re a se  in 
co n tro l by  N ew s C o rp o ra t io n  o ve r new s e d ito r ia l d e c is io n s , so, fo r  e xam p le , 
th e  new s p ro v id ed  b y  N ew s C o rp o ra t io n  p u b lic a t io n s  and BSkyB co m es from
a s in g le  sou rce . T he se  a re  th e  so rts  o f  m a tte rs  w h ich  O fcom  w o u ld  co n s id e r  if  
th e  S e c re ta ry  o f  S ta te  in te rvened .

8. In all th e  c ircum stan ce s , it se em s e n t ire ly  open  to  th e  S e c re ta ry  o f  S ta te  to  
c o n c lu d e  th a t  it is o r  m ay be  th e  case th a t  m ed ia  p lu ra lity  is o r  m ay  be 
re le v a n t to  th e  p ro p o sed  acqu is it io n . M o re o v e r , it  is d if f ic u lt  to  a rgue , in th e  
fa ce  o f  th e  su b m is s io n s  fro m  Enders A n a ly s is  and o th e rs , th a t  m ed ia  p lu ra lity  
cou ld  n o t be a co n s id e ra t io n .

9. It m igh t be sa id  th a t  th e re  is lit t le  to  d is t in gu ish  m ed ia  p lu ra lity  co n ce rn s  
fro m  c o m p e t it io n  conce rn s . H ow eve r, th e  fa c t th a t  th e  Eu ropean  C o m m iss io n  
w o u ld  in ve s t ig a te  an y  p o te n t ia l m a rke t d is to r t io n  w o u ld  n o t be  a good  
enough  reason  fo r  n o t in te rven in g , if  it ap pea rs  th e re  m ay  be co n ce rn s  ab o u t 
m ed ia  p lu ra lity . It is c le a r fro m  th e  s ta tu to ry  s ch em e  th a t c o n ce rn s  w ith  
m ed ia  p lu ra lity  sh o u ld  be co n s id e red  se p a ra te ly  fro m  c o m p e t it io n  law  issues.

10. It is no t c o m p le te ly  c le a r w h a t im p ac t N ew s C o rp o ra t io n 's  in c re a sed  
sh a re h o ld in g  in BSkyB  w o u ld  have  on e d ito r ia l c o n tro l.  N ew s C o rp o ra t io n  
su b m it  th e re  w o u ld  be no change, bu t th e  co n ce rn s  e xp re ssed  by Ende rs and 
o th e rs  m ay  have  a fo u n d a t io n . T he re  is a d if fe re n ce  b e tw e e n  in f lu e n ce  
(w h ich  N ew s C o rp o ra t io n  a lre a d y  exe rc ise ) and c o n tro l o v e r  e d ito r ia l and 
co m m e rc ia l po licy . W ith  a 100%  sh a re h o ld in g  it se em s a t leas t po ss ib le , g iven 
th a t th e re  w o u ld  be  no  o th e r  sh a re h o ld e rs  w h o se  in te re s ts  sh ou ld  be  ta ken  
in to  a c cou n t, th a t  N ew s C o rp o ra t io n 's  co n tro l o v e r  BSkyB w o u ld  be 
s ig n if ic a n t ly  in c re a sed . T he re  w ou ld  e ffe c t iv e ly  be  o n ly  o ne  co m m e rc ia l 
in te re s t , and  e d ito r ia l, s tra te g ic  and co m m e rc ia l d e c is io n s  co u ld  be  ta ken  in 
th e  in te re s ts  o f  th e  g roup  as a w ho le .

11 . D e c id in g  no t to  in te rv e n e  w o u ld  be a co n c lu s iv e  d e te rm in a t io n  o f  th e  
q u e s tio n  o f  m ed ia  p lu ra lity . T he re fo re , su ch  a d e c is io n  ca rr ie s  a g re a te r  risk 
o f  su cce ss fu l ch a lle n g e  (e.g. fro m  co m p e tito rs )  th an  a d e c is io n  to  in te rvene .
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On th e  basis o f  in fo rm a t io n  p re se n t ly  ava ilab le , it is d if f ic u lt  to  say th a t  th e re  
is no p ro sp e c t o f  m ed ia  p lu ra lity  b e in g  a re le van t co n s id e ra t io n . The 
S e c re ta ry  o f  S ta te  has a d is c re t io n  to  in te rvene , b u t w ou ld  need  to  have  good  
reason s fo r  no t e xe rc is in g  th a t  d is c re t io n  in c ircu m sta n ce s  in w h ich  he 
co n c lu d ed  th a t  it w a s  o r  m ay  be th e  ca se  th a t p lu ra lity  is re le v a n t to  a 
c o n s id e ra t io n  o f  th e  m erge r.. A  d e c is io n  to  in te rv en e  is no t a co n c lu s iv e  
d e te rm in a t io n  o f  an y  su b s tan tiv e  r igh ts  o r  o b lig a t io n s , it s im p ly  m eans th a t 
th e  im p a c t o f  th e  a c q u is it io n  on m ed ia  p lu ra lity  w ill be  co n s id e red  in g rea te r 
dep th . ■

Departmental guidance/legitimate expectation:

12. The  gu id an ce  sh o u ld  no t o p e ra te  to  fe t te r  th e  S e c re ta ry  o f  Statens d is c re t io n  
u n d e r se c t io n  67 o f  th e  2002  Act, and is no t a su b s t itu te  fo r  th e  p ro v is io n s  o f  
th e  A ct. H o w e ve r th e  gu idance  is cap a b le  o f  c re a tin g  a le g it im a te  
e xp e c ta t io n  as to  h o w  th e  S e c re ta ry  o f  S ta te  w ill a p p ro a ch  in te rv e n t io n  
de c is io n s .

13.

14.

Pa rag raph  1.7 o f  th e  G u id a n ce  sta te s th a t th e  G u id a n ce  is in ten d ed  to  
p ro v id e  an in d ic a t io n  o f  th e  app roa ch  th e  S e c re ta ry  o f  S ta te  is lik e ly  to  a d o p t 
in co n s id e r in g  cases, bu t m akes c le a r th a t  each tra n sa c t io n  w ill be co n s id e red  
on a case  by  case  b a s is  and on  its o w n  m erits .

The  S e c re ta ry  o f  S ta te  is n o t bound  as such by th e  G u idan ce , bu t he w ou ld  
need  good  re ason s  to  d e p a rt from  it. In p ra c tice , such  reason s a re  lik e ly  to  be 
th e  sam e  as th o se  w h ich  m ig h t a m o u n t to  "e x ce p t io n a l c ircu m sta n ce s"  as 
d e sc r ib e d  in se c t io n  8 o f  th e  G u idance .

15.

16.

Th is tra n sa c t io n  d o e s  no t fa ll w ith in  an y  o f th e  cases lis ted  in pa rag raph  8.2 o f  
th e  gu idance . T h e re fo re , th e  qu estio n  is w h e th e r  th e re  a re  e xcep tion a l 
c ircum stan ce s . P a rag raph  8 .8 p ro v id e s  som e  illu s tra t iv e  e xam p le s  o f  w ha t 
e x ce p t io n a l c ircu m sta n ce s  m igh t be. T he se  in c lu d e  c ircu m sta n ce s  w h e re  a 
la rge  n u m b e r o f  n e w s  o r  e d u ca tio n a l ch a n n e ls  w o u ld  be co m in g  u n d e r s ing le  
co n tro l. Th is  t ra n sa c t io n  a ffe c ts  a la rge  n u m b e r o f  new s o u tle ts ; n a tio na l 
n ew sp ap e rs . Sky new s, new s p ro v id ed  to  Channe l 5 and lo ca l rad io . N ew s 
C o rp o ra t io n  w o u ld  a cq u ire  fu ll c o n tro l o ve r th o se  o u tle ts . It is th e re fo re  
an a lo g ou s  to  th e  e x a m p le  g iven  in pa rag raph  8.8. A lth o u g h  it m igh t be 
a rgued  th a t  th is  p a r t ic u la r  case  cou ld  have  been  fo re se en  w hen  th e  gu idance  
w as w r it te n  (as N e w s  C o rp o ra t io n  a lre a d y  o w n ed  sh a res in BSkyB in 2004), 
th e  e xam p le s  m ust be  v iew ed  as illu s tra t iv e , no t e xhau stive , p a rt icu la r ly  
b ea r in g  in m ind  th e  chang ing  fa ce  o f  m ed ia  m a rke ts  and new s p rod u c tio n .

In su m m ary , th is  m e rg e r m ay  be rega rded  a e x ce p t io n a l s in ce  it in vo lve s  a 
la rge  n u m b e r o f  n ew s  o u t le ts  com ing  u n d e r c o m p le te  co m m o n  co n tro l. In 
su p p o rt  o f  th is  q u a lify in g  as an "e x cep t io n a l c ircu m s ta n ce "  is th e  fa c t th a t  it 
se em s an a lo g ou s  to  o n e  o f  th e  c ircum stan ce s  e xp lic it ly  id en tif ie d  as 
e x ce p t io n a l in th e  gu idance . T he re  are  good  reason s fo r  tre a t in g  th ese
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c ircu m sta n ce s  as e x ce p t io n a l and th e re fo re  ta k in g  th e  p o s it io n  th a t 
in te rv e n t io n  w o u ld  a cco rd  w ith  th e  po lic y  se t o u t in th e  gu idance .

P r o s p e c t s  o f  c h a l l e n g e :

17. The  p o s s ib ility  o f  N ew s  C o rp o ra t io n  su cce ss fu lly  ch a lle n g in g  a de c is io n  to  
in te rv e n e  a t th is  s tage  ca n n o t be ru led  out, bu t it is m o re  lik e ly  th a t th e y  w ill 
n o t ch a lle n g e  a d e c is io n  by th e  S e c re ta ry  o f S ta te  to  in te rvene . An 
in te rv e n t io n  is no t d e te rm in a t iv e  o f  any  o f its su b s tan tiv e  righ ts  o r lia b ilit ie s  
and it is open  to  th e  S e c re ta ry  o f  S ta te  to  find , on th e  bas is  o f  in fo rm a tio n  so 
fa r p ro v id ed , th a t m ed ia  p lu ra lity  is o r m ay be  a re le v a n t c o n s id e ra t io n  and 
hence  in te rv e n e  to  o b ta in  fu r th e r  in fo rm a tio n . T he  te s t fo r  in te rv e n t io n  

im p o se s  a re la t iv e ly  lo w  th re sh o ld .

18 . A rg u in g  th a t th e  gu id an ce  c rea te s  a le g it im a te  e xp e c ta t io n  th a t  th e  Secre ta ry  
o f  S ta te  w ill n o t in te rv e n e  m igh t be  regarded  as ta n ta m o u n t to  a rgu in g  th a t 
th e re  is im m u n ity  fro m  in ve s t ig a tio n  and re g u la to ry  co n tro l -  an u n a ttra c t iv e  
a rg um en t. The  le g it im a te  e xp e c ta t io n  o f N ew s C o rp o ra t io n  cou ld  o n ly  be  th a t 
th e  gu id a n ce  w o u ld  g en e ra lly  be  a p p lie d  in in te rv e n t io n  d e c is io n s . H ow eve r, 
th e  gu id a n ce  do e s  n o t have  leg is la t ive  fo rce  and, if  th e  S e c re ta ry  o f  S ta te  
co n s id e rs  th a t  it m ay  be th e  case  th a t p lu ra lity  is re le v a n t to .a  co n s id e ra t io n  
o f  N ew  C o rp o ra t io n 's  a cqu is it io n , th en  he shou ld  no t c o n s id e r  h im se lf  bound  
by th e  gu id an ce  as th o u g h  it w e re  a s ta tu to ry  p ro v is io n . In any  e ven t th e  
g u id a n ce  e xp lic it ly  co n te m p la te s  o th e r  s itu a t io n s  in w h ich  in te rv e n t io n  m igh t 
be  a p p ro p r ia te  b u t w h ich  a re  no t se t o u t in th e  gu id an ce . Fu rth e r, it 
e xp re ss ly  p re se rves  th e  p o s s ib ility  o f  an in te rv e n t io n  in e x ce p t io n a l 
c ircu m sta n ce s  and c le a r ly  c o n te m p la te s  th e  p o s s ib ility  o f  in te rv e n t io n  w hen  a 
la rge  n u m b e r o f  new s o u t le ts  com e  u n d e r s ing le  co n tro l (as appea rs  to  be th e  

case here).

19 . F ina lly , any ch a lle n g e  to  th e  d e c is io n  to  in te rv e n e  w o u ld  be  m o re  lik e ly  than  
n o t to  be  un su ccess fu l, a lthough  o f co u rse  th e  e x is ten ce  o f  a ch a lle n g e  and 
its p o te n t ia l su cce ss  ca n n o t be ru led  ou t.

20 . On th e  o th e r  hand , th e re  is a real p o s s ib ility  o f  BT (w ho  have  m ade

su b m iss io n s  to  th e  S e c re ta ry  o f  S tate) o r  som e  o th e r  p a rty  ch a lle n g in g  a 
d e c is io n  no t to  in te rvene , p a rt icu la r ly  as such a d e c is io n  w o u ld  f in a lly  
d e te rm in e  th e  q u e s t io n  o f m ed ia  p lu ra lity  in so fa r  as it is re le v a n t to  th is  
a c q u is it io n . G iven  th e  co n te n t o f  th e  su bm iss io n s  su p p o rt in g  in te rv e n t io n , it 
w o u ld  be d if f ic u lt  to  sh ow  th a t  m ed ia  p lu ra lity  co u ld  no t p o s s ib ly  be 
co n s id e re d  a re le v a n t co n s id e ra t io n  (w h ich  in tu rn  is at le a s t in p a rt 
d e p e n d e n t upon  w h e th e r  th e  in crea se  in N ew s C o rp o ra t io n 's  sh a re h o ld in g  
has a re le v a n t im p a c t upon  its co n tro l o f  BSkyB 's e d ito r ia l, s tra te g ic  and 
co m m e rc ia l po lic ie s). The  a rg u m en t aga in s t in te rv e n t io n  w o u ld  re s t on  th e  
w id e  d is c re t io n  th e  S e c re ta ry  o f  S ta te  has and a b e lie f  th e  a cq u is it io n  is 
u n lik e ly  to  a ffe c t p lu ra lity , g iven  th e  s ig n if ican t s h a re h o ld in g  N ew s 
C o rp o ra t io n  a lre a d y  have. The  chances o f a d e c is io n  n o t to  in te rv e n e  be in g
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su cce ss fu lly  ch a lle n g ed  a re  h ighe r th an  th e  chances o f th e  o p p o s ite  de c is ion  
be in g  su cce ss fu lly  cha llenged .
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E -m a il M e s sa g e

From :
To:

Cc:

Cable MPST rEX:/O^DTI/OU=DTiHQ/CN=RECIPIENTS/CN=CABLEiV!l
(CCP)

fEX:/0=DTi/OU =DTiHQ/CN=RECiPIENTS/CN=
Chambers Sarah (CCP) 
fEX:/Q^DTI/OU=DTIHQ/CN^RECIPIENTS/CN=SACHAMBEl, Davev MPST 
[EX:/O^DTI/OU=DTIHQ/CN^RECIPIENTS/CN=EDAVEYl, Rees Andrew 
(CCP) [EX:/0=DTI/0U=DTiHQ/CN=RECIPIENTS/CN=AREES1.

Sent:
R ece ived :
Sub ject:

'CCP) rEX:/O^DTl/OU=DTIHQ/CN=RECIPlENTS/CN^ 
Kelly Bernadette (MPST DG)
rEX:/0=DTi/0U=DTIHQ/CN=RECIPIENTS/CN=^BMKELLY1 
27/09/2010 at 13:35 
27/09/2010 at 13:35
Legal Advice on case for intervening in Newscorp/BSkyB

H i

T hank  y o u  f o r  y o u r  n o te  t o  th e  S e c r e t a r y  o f  S t a t e  on th e  l e g a l  a d v ic e  on th e  
N e w sco rp  c a s e .  { S o r r y  I  c a n ' t  f i n d  th e  e l e c t r o n i c  v e r s io n  o f  y o u r  n o te  i n  th e  
i n b o x ) .

The SoS was v e r y  g r a t e f u l  f o r  th e  n o te  w h ic h  he com m ented was v e r y  h e lp f u l  and  
r e a s s u r i n g .

T h anks  f o r  y o u r  h e lp  i n  g e t t i n g  a l l  t h i s  in f o r m a t io n  up t o  th e  SoS and  s p e c i a l  
a d v i s o r s .  I  r e a l i s e  we have  been  d e p e n d in g  on you  q u i t e  a b i t  a t  th e  moment!

I P r i v a t e  S e c r e t a r y  t o  th e  S e c r e t a r y  o f  S t a t e  f o r  B u s in e s s ,  
I n n o v a t io n  and  S k i l l s

8 th  F lo o r  I 1 V i c t o r i a  S t r e e t  | London  

T e l :  0207 215

SWIH OET
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From :
To:
Cc:

Sent:
R ece ived :
Sub ject:

Cable MPST rEX:/0=DTI/0U=DTIHQ/CN^RECIPIENTS/CN^CABLEM1 
Rees Andrew (CCP) fEX:/0=:DTI/0U^DTIHQ/CN=RECiPIENTS/CN=AREES1 
Davev MPST fEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=EDAVEY1. 
SPAD MPST rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN^SPAD]. Perm 
Sec BIS fEX:/0=DTI/0U^DTIHQ/CN=RECIPIENTS/CN=FRASER1. Kelly 
Bernadette fMPST DG  ̂ •
[EX:/0=DTi/OU^DTIHQ/CN=:RECIPIENTS/CN=BMKELLYl Hendon David 
(IE) rEX:/0=DTi/OU=DTIHQ/CN=RECIPIENTS/CN=DHENDON1. Chambers 
Sarah (CCP) rEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN^SACHAMBE1.

Communications)
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN= Amos Stephen
[ “3/- D) I C A ./ W -U  I I in U / G I N - K b U K I b N  I b / C N - P A M

REGAL B) fEX:/0=DTi/OU=DTiHQ/CN=RECiPiENTS/CN=
JP LI

(Communications) -----------------------
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN
(CCP) I^EX.70=:DTI/0U=DTIHQ/CN=RECIPIEN'I S/CNx

(CCP) rEX:/0=DTI/OU=DTIHQ/CN^RECIPIENTS/CN^
27/09/201 Oat 14:27 
27_/09/2010at 14:27
Rb: Update on BSkyB / Newscorp merger

T h a n k s  A n d rew . P le a s e  c o n t in u e  t o  keep  us u p d a te d , t h i s  i s  r e a l l y  h e lp f u l .

P r i v a t e  S e c r e t a r y  t o  th e  S e c r e t a r y  o f  S t a t e  f o r  B u s in e s s ,  
I n n o v a t io n  an d  S k i l l s

8 th  F l o o r  I 1 V i c t o r i a  S t r e e t  | London  | SWIH OET 

T e l :  0207 215

From ; R ees A nd rew  (CCP)
S e n t ;  24 S e p te m b e r 2010 17 :3 8  - ;
To: C a b le  MPST '
C c : D a ve y  MPST; SPAD MPST; Perm  S e c  B IS ;  K e l l y  B e r n a d e t t e  {MPST D G ); Hendon D a v id
( I E ); C ham bers Sa ra h  (C C P ); _________________ (C o m m u n ic a t io n s ); Amos S te p h e n  (LEGAL
B) ; (LEGAL B ) ; (C o m m u n ic a t io n s ) ; |  ̂ | (C C P ) ;

I (̂CCP)
S u b j e c t :  RE: U p d a te  on BSkyB  / N ew sco rp  m e rg e r

We now h a ve  a f o rm a l n o te  o f  o u r  d i s c u s s io n  w it h  C o u n s e l a b o u t th e  
N e w sC o rp /B S k yB  m e rg e r  w h ic h  I a t t a c h  f o r  in f o r m a t io n  (a g re e d  w it h  C o u n s e l) . A ls o ,  
a q u ic k  u p d a te  on t im in g :  Hogan L o v e l l s ,  N ew sC o rps  l e g a l  a d v is e r s ,  w ere  due to  
s u b m it  f u r t h e r  r e p r e s e n t a t io n s  r e l a t i n g  t o  C l a i r e  E n d e rs  a n a ly s i s  e a r l i e r  t h i s  
w eek b u t  h a ve  been  d e la y e d  i n  d o in g  s o . We sp o ke  t o  Hogan L o v e l l s  y e s t e r d a y  who 
c o n f i r m e d  t h e y  c o u ld  w e l l  f i l e  t o  th e  E u ro p e a n  C o m m is s io n  n e x t  w eek, b u t  t h e r e  
may b e  a f u r t h e r  s l i g h t  d e la y  due t o  th e  need  t o  c o m p le te  some p r e p a r a t o r y  
c o r r e s p o n d e n c e  w it h  th e  C o m m is s io n .

A n d rew

<< F i l e :
»

N ew sC o rp s  B SkyB  -  N o te  o f  C o n fe re n c e  w it h  C o u n s e l -  S ep tem be r 2 0 1 0 .d o c

From : (CCP)
S e n t ;  22 S e p te m b e r 2010 10:5E
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(C o m m u n ic a t io n s ) ;

To : C a b le  MPST
C c: D avey  MPST; SPAD MPST; Perm  S e c  B IS ;  K e l l y  B e r n a d e t t e  (MPST D G ); Hendon D a v id  
( I E ) ;  Cham bers S a ra h  ( C C P ) ; I | (Co m m u n ic a t io n s ); Amos S te p h e n  (LEGAL
B) ; I I (LEGAL B ) ; R ee s  And rew  (C C P );

• ~ ' (CCP)
S u b je c t :  U p d a te  on B SkyB  / N ew sco rp  m e rg e r

P S /S o fS  ■

P le a s e  n o te  t h a t :
( i )  t h e  p a r t i e s  now e x p e c t  t o  f i l e  th e  t r a n s a c t io n  f o r m a l l y  w it h  th e  EU 
C o m m is s io n  e a r l y  n e x t  w eek . The C o m m is s io n  h a s  a s k e d  f u r t h e r  q u e s t io n s  and  t h e  
p a r t i e s  a r e  r e s p o n d in g  t o  t h o s e  t h i s  w eek; and
( i i )  h a v in g  se e n  th e  E n d e rs  A n a ly s i s  s u b m is s io n  t o  th e  S o fS  p u b l i s h e d  i n  th e

m e d ia , N e w s c o rp 's  l e g a l  a d v is e r s  Hogan L o v e l l s  in t e n d  t h i s  week t o  s u b m it  f u r t h e r  
r e p r e s e n t a t io n s  t o  th e  S o fS  r e s p o n d in g  t o  some o f  th e  p o in t s  made b y  E n d e rs  
A n a l y s i s . ,

We w i l l  s u b m it  f u r t h e r  a d v ic e  on th e  s u b s ta n c e  o f  t h i s  f u r t h e r  s u b m is s io n  fro m  
Hogan L o v e l l s  a s  soon  a s  we ca n  f o l lo w in g  i t s  r e c e i p t .  ,

C C P2 /3  
E x t

F rom : (CCP)
S e n t :  16 S ep tem b e r lO lO  17 :4 8  
To: C a b le  MPST
C c : D avey  MPST; SPAD MPST; Perm  Se c  B IS ;  K e l l y  B e r n a d e t t e  {MPST D G ); Hendon D a v id
( I E ) ; Cham bers Sa ra h  (C C P ); 
B) ; (LEGAL B ) ; R ee s  And rew  (C C P ); 

CCP)

(C o m m u n ic a t io n s ) ;  Amos S te p h e n  (LEG AL 
(C o m m u n ic a t io n s ) ;

S u b je c t :  RE: B SkyB  / N e w sco rp  in t e r v e n t io n  a d v ic e  s u b m is s io n

A s d i s c u s s e d ,  I  a t t a c h  a n o te  s u m m a r is in g  a d v ic e  fro m  e x t e r n a l  C o u n s e l on th e  
l e g a l  c a s e  f o r  i n t e r v e n t i o n  i n  th e  S k y /N e w sco rp  c a s e .

teftka
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From :

To:

Cc:

Sent:
R ece ived :
Sub ject:

Waring Katie (MPST MIN)
rEX:/0=DTI/OU^DTIHQ/CN=RECIPIENTS/CN=KWARINGl
Cook Jonathan (CCP) _________^
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=j Icable MPST
rEX:/O^DTI/OU=DTIHQ/CN=RECIPIENTS/CN=CABLEM]. MPST 
Correspondence rEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=MPSTC01. 
Chambers Sarah (CCP)
fEX:/0=DTI/0U=:DTIHQ/CN=RECIPIENTS/CN=SACHAMBE1

IEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN= Rees Andrew
(CCP) [EX:/0=DTI/OU=DTiHQ/CN=RECIPIFNTS/CN=ARFFRl

CCP) fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=

28l09l20-\0  at 12:59
RE; 38 Degrees - Delivering a petition to the Minister

A g r e e d .

K a t i e  War in g _|_^ Spec ia l A d v is e r  | D e p a rtm e n t f o r  B u s in e s s ,  I n n o v a t io n  & S k i l l s
020 7215

From ; _______________ (CCP) ■
S e n t :  28 S e p tem b e r 2010 1 1 :4 1
To: C a b l e MPST: MPST C o r re s p o n d e n c e ;  Cham bers S a ra h  (CCP)
C c ; { C o m m u n ic a t io n s ) ;  W a r in g  K a t ie  (MPST M IN ); R ee s  And rew  (CCP );
___________________ (CCP)
S u b j e c t ;  RE: 38 D e g re e s  -  D e l i v e r in g  a p e t i t i o n  t o  th e  M in i s t e r

T h a t  so u n d s  f i n e .

F rom : C a b le  MPST
S en t :  28 S e p tem b e r 2010 1 1 :2 !
To ;
C c :

(C C P ); MPST C o r re s p o n d e n c e ;  Cham bers S a ra h  (CCP) 
] { C o m m u n ic a t io n s ) ; W a r in g  K a t ie  {MPST M IN ); R ee s  And rew  (CCP);

(CCP)
S u b j e c t :  RE: 38 D e g re e s  -  D e l i v e r in g  a p e t i t i o n  t o  th e  M in i s t e r  

T h a n k s

I u n d e r s t a n d  th e  u s u a l  p r a c t i c e  i s  t o  send  a member o f  p r i v a t e  o f f i c e  down to  
c o l l e c t  t h e  p e t i t i o n .  Do yo u  se e  an y  i s s u e s  w it h  u s  d o in g  t h i s ?
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P r iv a t e  S e c r e t a r y  t o  th e  S e c r e t a r y  o f  S t a t e  f o r  B u s in e s s ,
I n n o v a t io n  and  S k i l l s

8 th  F lo o r  I 1 V i c t o r i a  S t r e e t  | London  | SWIH OET 

T e l:  0207 215

From : _________________  (CCP)
S e n t :  28 S ep tem b e r 2010 11 :1 8
To: F a b le  MPST: MPST C o r re s p o n d e n c e ;  Cham bers S a ra h  (CCP)
C c: __________________ (C o m m u n ic a t io n s ) ;  W a r in g  K a t ie  {MPST M IN ); R ee s  And rew  (C C P );

l(CCP)
S u b je c t ;  RE; 38 D e g re e s  -  D e l i v e r in g  a p e t i t i o n  t o  th e  M in i s t e r

The S o fS  s h o u ld  r e j e c t  an y  p ro p o s e d  m e e t in g  t o  r e c e i v e  t h i s '  p e t i t i o n .  I f  38 
D e g re e s  w is h  t o  make w r i t t e n  r e p r e s e n t a t io n s  on t h i s  m a t t e r ,  t h e y  a r e  f r e e  t o  do 
so  and  t h e  S o fS  w i l l  g iv e  t h e s e  due c o n s id e r a t i o n  i n  r e a c h in g  th e  d e c i s io n s  he 
m ust t a k e  on th e  m e r i t s  o f  m a k in g  a p u b l i c  i n t e r e s t  i n t e r v e n t i o n  i n  r e s p e c t  o f  
t h i s  m e rg e r .  I f  o f f i c i a l s  f e l t  t h e r e  w a s•some . p r a c t i c a l  v a lu e  i n  m e e t in g  w it h  38 
D e g re e s  t o  e x p lo r e  m a t t e r s  r e le v a n t  t o  th e  d e c i s io n s  th e  S o fS  m ust t a k e ,  we w o u ld  
i n v i t e  th em  i n .  T h e re  a p p e a r s  no need  f o r  an y  s u c h  m e e t in g .  And  e ven  i f  t h e r e  
w as, i t  w o u ld  n o t  n eed  t o  i n v o lv e  th e  S o fS .  The S o fS  n e e d s  t o  p r e s e r v e  h i s  
i m p a r t i a l i t y  i n  c o n s id e r in g  t h e  m e r i t s  o f  th e  c a s e .

From : C a b le  MPST ■
S e n t ;  27 S e p te m b e r 2010 1 0 :44_________
To: MPST C o r re s p o n d e n c e ;
C c : I ^ (C o m m u n ica t io n s ); W a r in g  K a t i e  {MPST MIN)
S u b je c t :  FW: 38 D e g re e s  -  D e l i v e r in g  a p e t i t i o n  t o  t h e  M in i s t e r

(C C P ); Cham bers S a ra h  (CCP)

S a ra h
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P le a s e  c o u ld  you  we have  a q u ic k  b i t  o f  a d v ic e  on how t o  h a n d le  t h i s  r e q u e s t ?

T hanks

________________ P r i v a t e  S e c r e t a r y  t o  th e  S e c r e t a r y  o f  S t a t e  f o r  B u s in e s s ,
I n n o v a t io n  and S k i l l s

8 th  F lo o r  I 1 V i c t o r i a  S t r e e t  i London  i SWIH GET 

T e l :  0207 215

38d e g r e e s . o r g . uk]F rom : [ m a i l t o :
S e n t :  23 S e p te m b e r '2010  1 6 :2 5  
To : C a b le  MPST ,
S u b j e c t .  38 D e g re e s  — D e l i v e r i n g  a p e t i t i o n  t o  th e  M in i s t e r  

D ea r S i r  o r  Madam,

I  m a c a m p a ig n s  a s s i s t a n t  a t  t h e  o r g a n i z a t io n  38 D e g re e s  and am c o n t a c t in g  you  
r e g a r d in g  t h e  p o s s i b i l i y  o f  d e l i v e r i n g  a p e t i t i o n  t o  th e  M in i s t e r  n e x t  w eek . We 
a r e  c u r r e n t l y  r u n n in g  a ca m p a ig n  c a l l i n g  on th e  M in i s t e r  ( V in c e  C a b le )  t o  c a l l  i n  
R u p e r t  M u rd o c h 's  p ro p o s e d  b u y o u t  o f  BSkyB  f o r  a p r o p e r  i n v e s t i g a t i o n  o n ce  th e  
p r o p o s e d  d e a l  has been  f i l e d  w it h  th e  E u ro p e a n  C o m m is s io n . I n  a r e c e n t  a c t io n  
(w h ic h  i s  th e  one we w o u ld  l i k e  t o  d e l i v e r ) , a ro u n d  2 0 ,0 0 0  p e o p le  s ig n e d  up  t o  
s u p p o r t  t h e  M in is u e r  c a l l i n g  i t  i n ,  and  s e n t  m essag es  t o  h im  w it h  t h a t  i n  m in d . 
I t ' s  t h o s e  m e ssag es  t h a t  w e 'r e  now keen  t o  d e l i v e r .

T h e r e f o r e  I  am e n q u ir in g  as t o  w h e th e r  we c o u ld  a r r a n a g e  a d a te  n e x t  week o r  th e  
w eek  a f t e r  w he re  th e  M in s t e r  w o u ld  be  f r e e  t o  a c c e p t  them  fro m  38 D eg re e s  s t a f f  
an d  m em bers . ''

I s  t h e r e  a t im e  when we c o u ld  d e l i v e r  th e  m e ssag e s?  My own c o n t a c t  
b e lo w ,— o r—y o u 'd  be  v e r y  w e lcom e  t o  g e t  i n  to u c h  w it h  my c o l le a g u e ,  

(C am pa ign s D i r e c t o r ) .

d e t a i l s  a r e

We lo o k  fo r w a r d  t o  h e a r in g  f ro m  you . 

Y o u r s  f a i t h f u l l y

T e le p h o n e -  020 
E - m a i l 3 8 d e g r e e s .o r g .u k

T e le p h o n e  
E - m a i l ) 3 8 d e g re e s . o r g . uk
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T h is  e m a i l  was r e c e iv e d  fro m  th e  INTERNET and  s ca n n e d  b y  th e  G ove rnm en t S e c u re  
I n t r a n e t  a n t i - v i r u s  s e r v i c e  s u p p l ie d  b y  C a b le & W ir e le s s  W o r ld w id e  i n  p a r t n e r s h ip  
w i t h  M e s s a g e L a b s . (CCTM C e r t i f i c a t e  Number 2 0 0 9 /0 9 /0 0 5 2 .)  I n  c a s e  o f  p ro b le m s , 
p le a s e  c a l l  y o u r  o r g a n i s a t i o n ' s  IT  H e lp d e s k .
C o m m u n ic a t io n s  v i a  th e  G S i may be a u t o m a t i c a l l y  lo g g e d ,  m Lon ito red  a n d / o r  r e c o r d e d  
f o r  l e g a l  p u rp o s e s .
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E-mail Message

From:

To:

Cc:
Sent:
Received:
Subject:

COMMS)
fEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=NEVANS1

CCP)
EX:/U=U I l/Oa^DTIHQ/CN=RECIPIENTS/CN

(CCP) fEX:/0=DTI/OU=DTIHQ/CN=RECIP!FNffs/(:N^
Andrew (CCP) rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=Areesl
29/09/2010 at 12:45 
29/09/2010 at 12:45 
FW: Lines to Take for Newscorp case

A l l

The .SoS h a s  come b a c k  on th e  l i n e s  and  w o u ld  l i k e  t o  change  h i s  q u o te . W ou ld  v ou  
b e  h a p p y  w it h  th e  a t t a c h e d ?  ■

The ch a n g e s  i n  b lu e  a r e  m in e , b u t  g r a t e f u l  i f  you  c o u ld  comment on i t  as  a w h o le . 

H appy  t o  d i s c u s s

F rom : C a b le  MPST
S e n t :  29 Sep tem be r  2010 1 1 :38
To : I_________________pOMMS)
C c : W a r in g  K a t ie  (MPST M IN ); SPAD MPST; D avey  MPST 
S u b j e c t :  L in e s  t o  Take f o r  N e w sco rp  c a se

H i

A s  d i s c u s s e d ,  th e  SoS h a s  am ended th e  l in e s ,  t o  t a k e  on N e w sco rp . I t  now r e a d s :

I  h a v e  r e c e iv e d  v a r io u s  r e p r e s e n t a t io n s  on t h i s  i s s u e  fro m  a v a r i e t y  o f  [ m ed ia  
g r o u p s .  I t  i s  my s t a t u t o r y  r e s p o n s i b i l i t y •t o  e n s u re  t h a t  i s s u e s  o f  m ed ia  
p l u r a l i u y  a r e  c a r e f u l l y  c o n s id e r e d  i n  t a k e o v e r s .  G iv e n  th e  [ s e r io u s  ] c o n c e rn s  
[ a b o u t  p l u r a l i t y  ] r a i s e d  w i t h  me i n  t h i s  c a s e ,  I  h a ve  a s k e d  th e  in d e p e n d e n t  
e x p e r t s  a t  O fcom  t o  in v e s t i g a t e  th e  m a t te r  an d  r e p o r t  b a c k  t o  me. [ I  w i l l  n o t  
com m ent an y  f u r t h e r  on t h i s  c a s e  u n t i l  I  h e a r  b a c k  fro m  O fcom  ] .

C o u ld  you  fe e d  t h i s  i n t o  t h e  m ed ia  b r i e f i n g  p le a s e ?

T h a n k s  '

i P r i v a t e  S e c r e t a r y  t o  th e  S e c r e t a r y  o f  S t a t e  f o r  B u s in e s s ,  
i n n o v a t io n  and  S k i l l s

8 th  F l o o r  i 1 V i c t o r i a  S t r e e t  | London  i SWIH GET 

T e l :  0207 215
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Sent:
R ece ived :
Sub jec t:

12/01/2011 at 10:56 
12/01/2011 at 10:56 
FW: News Corporation/BSkyB

A tta ch m en ts : 2584504 v1 - Further Submission to the Secretary of State - Public Interest 
News CorpBSkyB.PDF 
2584506 v1 - Annexes.PDF

From ; [ m a i l t o :

S en t :  29 S e p tem b e r 2010 1 6 :5 2
To;
C c :

(C C P ) ; R ee s  And rew  (C C P );

lh o g a n lo v e l ls . c o m ]  On B e h a l f  O f 

(CCP)

S u b j e c t ;  News C o r p o r a t io n / B S k y B

G e n t le m e n ,

P le a s e  se e  a t t a c h e d .

On t im in g  f o r  t h e  s u b m is s io n  o f  th e  Form  CO t o  th e  E u ro p e a n  C o m m is s io n , th e  
r e s p o n s e  t o  t h e  C o m m is s io n 's  r e q u e s t  f o r  in f o r m a t io n  o f  16 S e p tem b e r h a s  now b een  
s u b m it t e d  an d  h o p e f u l l y ,  w i t h  th e  C o m m is s io n 's  a g re e m e n t, t h e  Form  CO i t s e l f  w i l l  
be  s u b m it t e d  s h o r t l y ,  p r o b a b ly  e a r l y  n e x t  w eek . I  w i l l  k eep  you  posted.^

B e s t  r e g a r d s ,  '

P a r t n e r

Hogan L o v e l l s  I n t e r n a t i o n a l  L LP  ■ 
A t l a n t i c  H ouse  
H o lb o r n  V ia d u c t  
L o n d o n  E C IA  2FG

T e l :  +44 20 7 2 9 6 2000 
D i r e c t :  +44 20 !
F a x :  +44 20 7296 2001 
E m a i l:
WWW. h o g a n lo v e l l s  . com

ih o g a n lo v e l l s . com

Hogan L o v e l l s  r e f e r s  t o  t h e  i n t e r n a t i o n a l  l e g a l  p r a c t i c e  c o m p r is in g  Hogan L o v e l l s  
I n t e r n a t i o n a l
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L L P , Hogan L o v e l l s  US L L P , Hogan L o v e l l s  W o r ld w id e  G ro u p  (a S w is s  V e r e in ) , and. 
t h e i r
a f f i l i a t e d  b u s in e s s e s .  Hogan L o v e l l s  I n t e r n a t i o n a l  L L P  i s  a l im i t e d  l i a b i l i t y  
p a r t n e r s h ip
r e g i s t e r e d  i n  E n g la n d  and  W a le s  w i t h  r e g i s t e r e d  num ber O C323639. R e g is t e r e d  
o f f i c e
and  p r i n c i p a l  p la c e  o f  b u s in e s s :  A t l a n t i c  H ou se , H o lb o rn  V ia d u c t ,  London  E C IA  
2FG .
Hogan L o v e l l s  US LLP  i s  a l im i t e d  l i a b i l i t y  p a r t n e r s h ip  r e g i s t e r e d  i n  th e  
D i s t r i c t  o f  C o lu m b ia .  '

The w o rd  " p a r t n e r "  i s  u s e d  t o  r e f e r  t o  a member o f  Hogan L o v e l l s  I n t e r n a t i o n a l  
L LP  o r  a
p a r t n e r  o f  Hogan L o v e l l s  US L L P , o r  an em p lo ye e  o r  c o n s u l t a n t  w it h  e q u iv a le n t  
s t a n d in g  and  q u a l i f i c a t i o n s ,  and  t o  a p a r t n e r ,  member, em p lo ye e  o r  c o n s u l t a n t  in  
a n y  o f
t h e i r  a f f i l i a t e d  b u s in e s s e s  who has e q u iv a le n t  s t a n d in g .  A  l i s t  o f  th e  members o f

Hogan L o v e l l s  I n t e r n a t i o n a l  L LP  and  o f  th e  non-m em bers who a r e  d e s ig n a t e d  as 
p a r t n e r s ,
an d  o f  t h e i r  r e s p e c t i v e  p r o f e s s io n a l  q u a l i f i c a t i o n s ,  i s  open t o  i n s p e c t io n  a t  th e  
a b o ve  a d d r e s s .
F u r t h e r  im p o r t a n t  in f o r m a t io n  a b o u t  Hogan L o v e l l s  ca n  be  fo u n d  on 
WWW. h o g a n lo v e l l s  . comi.

C O N FID E N T IA L IT Y . T h is  e m a i l  and  an y  a t ta c h m e n ts  a r e  c o n f i d e n t i a l ,  e x c e p t  w here  
th e
e m a i l  s t a t e s  i t  can  be d i s c lo s e d ,  i t  may a l s o  be  p r i v i l e g e d .  I f  r e c e iv e d  i n  
e r r o r ,  p le a s e  do ■
n o t  d i s c l o s e  th e  c o n te n t s  t o  an yo n e , b u t  n o t i f y  th e  s e n d e r  b y  r e t u r n  e m a i l  and 
d e le t e  t h i s
e m a i l  (and  an y  a t ta c h m e n ts )  fro m  y o u r  s y s te m .

T h is  e m a i l  was r e c e iv e d  fro m  th e  INTERNET an d  s c a n n e d  b y  th e  G ove rnm en t S e c u re  
I n t r a n e t  a n t i - v i r u s  s e r v i c e  s u p p l ie d  b y  C a b le & W ir e le s s  W o r ld w id e  i n  p a r t n e r s h ip  
w i t h  M e s s a g e L a b s . (CCTM C e r t i f i c a t e  Number 2 0 0 9 /0 9 /0 0 5 2 .)  In  c a s e  o f  p ro b le m s , 
p le a s e  c a l l  y o u r  o r g a n i s a t i o n ' s  IT  H e lp d e sk . ' '
C o m m u n ic a t io n s  v i a  th e  G S i may be a u t o m a t i c a l l y  lo g g e d ,  m o n it o r e d  a n d / o r  r e c o r d e d  
f o r  l e g a l  p u r p o s e s .  ,■ .
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Hogan Lovells Intemaiional LLP 

Atlantic House 

Holborn Viaduct 

London EC1A 2FG 

T +44 20 7296 2000 

F +44 20 7296 2001 

www.hoganiovells.coni

Department of Business Innovation and Skills 
1 Victoria Street,
London
SW1H0ET '

Partner
)hoganlovells.oom

D 0207

Our ref 
Matter ref

PHEASJ/25772711
AOO20/78918

Dear
Fu rth e r S u b m is s io n  to  the S e c re ta ry  o f S ta te  - P u b lic  Interest:
News Corporation - British Sky Broadcasting

I am writing further to our briefing paper submitted on 20 July and our conversation on 20 
September. ;
We have noted recent media and public commentary and speculation on the proposed 
acquisition by News Corporation ("News") of the remaining shares in British Sky Broadcasting 
Group pic ("Sky") that News does not already own (the "proposed transaction"). .

News understands that the Secretary of State for Business, Innovation and Skills ("SoS") has 
been provided with a submission by Enders Analysis Ltd ("Enders") which urges the SoS to 
intervene in the proposed transaction on media public interest grounds (the "Enders 
Submission"), which News has had the opportunity to review.'’
This letter and the supporting Annexes respond to your invitation to News to set out its position 
on the propositions put forward in the Enders Submission. News believes it is necessary to 
correct the inaccurate statements and misleading views set out in the Enders Submission and to 
provide the SoS with further information and arguments on the lack of any justification for an 
intervention on public interest grounds.
As you will appreciate, the matters disclosed in this letter and Annexes are highly sensitive.  ̂
Therefore, the information provided should not be disclosed to third parties without the parties 
prior written consent.

P214

 ̂ Pub lic  copy  av a ilab le  a t: h ttp ;//w w w ,beeh ived ty .com /telev is ion /w hy-m urdochs-b id -fo r-sky -shou ld -be -b locked -m em o-

in-full/

Hogan Lovells International LLP is a limited liability partnership registered in England and Wales ™th registê  number OC323639 and is_rSgulated by the Soiioitors 
Regulation Authority o( England and Wales. Registered office and principal place of business; Atlantic House, Holbom Viaduct, London EC1A 2FG.
the word -partnef is used to refer to a.member of Hogan Lovells International LLP, or an employee or consultant with equivalerit standing and quaMcaBons. A list ̂  the 
mem“S  of Hojn Ldvells international LLP and of the non-members who are designated as, partners, and of their respective professional quaiificafons, is open to 
inspection at the above address-; '
Hogan Loveils refers to the international legal practice comprising Hogan Lovelis International LLP. Hogan Lovells USALP Hogari Lovells Wortd̂
VeSn), and their affiliated businesses with offices in: Abu Dhabi Alicante Amsterdam Baltimore Beijmg Bariin Bou de Breeds Caracas Colorado Springs 
Denver Dubai Dusseldorf Frankfurt Hamburg Hanoi Ho Chi Mnh Oty Hong Kong Houston London Los Angeles Madnd Miarr
New York Northern Virginia Paris Philadelphia Prague Rome 
Associated Offices; Budapest Jeddah Riyadh Ulaanbaatar Zagreb

San Francisco
Milan Moscow Munich

Shanghai Silicon Valley Singapore Tokyo Warsaw Washington DC
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Exe cu tive  Sum m ary

News submits that the Enders Subm ission:

• m isunderstands and presents a flawed and misleading view of the relevant legal and 
regulatory framework for the assessm ent of media public interest considerations 
(Annex I);

® relies on unsupported and speculative assertions concerning the effects of the proposed 
transaction (Annex II); and

® is founded on selective and, in certain instances, misleading market data (which, in any 
event, are not relevant to a correct assessm ent of media public interest considerations in 
relation to the proposed transaction).^

A s  explained in News' briefing to BIS o f 20 July, News submits that the proposed transaction
does not give rise to potential concerns which would justify an intervention on public interest
grounds for the reasons that:

« The proposed^ transaction does not foil under any of the scenarios contemplated by the
UK policy on intervention in media public interest cases. In particular, the UK policy, save 
in exceptional circumstances, is not to intervene in respect of mergers in areas.where 
there are no media ownership restrictions and none were removed by the 
Communications Act 2003 (e.g., mergers involving satellite and cable T V  and radio 
serv ices which are cited in the DTI Guidance).®

9 In any event, the threshold for intervention oh public interest ground's is high. This
threshold would be met only if the transaction gave rise to a "significant reduction in 
plurality in relation to any relevant audience" (our emphasis)'*.

« There will be  no material effect on the range or quality of plurality of news media available 
to any relevant audience since Sky and News are already deemed to constitute a single 
controller of media enterprises under the Enterprise Act 2002 (as specified in the detailed 
and lengthy review of the Sky - /TV transaction).®

• Even if the SoS were to consider that there would be a reduction in plurality as a result of 
the change in the degree o f control exercised by News over Sky following the transaction, 
there will not be a "significant reduction in plurality" for the purposes of a qualitative 
assessrrient "of persons with control o f the media enterprises serving" any "audience in 
the United Kingdom".® The S o S  will be aware that News already exercises material

In particular, it appears that at least some of the figures quoted in the Enders Submission {e.g. ARPU figures) are 
based on an analysis of Sky’s activities going; beyond its news-related activities, and include revenues derived from 
other pay TV services and other non-TV services too (e;g. telephony and broadband).
Enterprise Act 2002: Public Interest intervention in Media Mergers, Guidance on the operation of the public interest 
merger provisions relating to newspaper and other media mergers, May 2004 ("DTI Guidance"), paragraph 8.4.
DTI Guidance, paragraph 7.11.
Preliminary briefing of 20 July 2010, paragraph 4,11,
In BSkyB v. Competition Commission [2010] EWCA Giv 2, the Court of Appeal noted that, in its judgment which was 
the subject of Sky's appeal, the CAT had noted that "[a] quaiitative assessment of the sufficiency o f the piuraiity of 
persons in control o f media enterprises is still required but it must be carried out within a framework which treats the 
merged companies (and any other media enterprises to which subsection 58A(5) applies) as subject to a single 
controller. Although that framework does in our view preclude account being taken o f 'internat pturality', it still leaves 
room for a detailed and wide-ranging qualitative assessment on the basis of which the Commission wilt Judge 
whether the 'external plurality’ of the remaining controllers is 'sufficienr {our emphasis) (paragraph 113 of the 
judgment^ of the Court of Appeal dting the judgment of the CAT at paragraph 265 {British Sky Broadcasting v 
Competition Commission and Secretary of State and Virgin Media Inc v Competition Commission and Secretary of 
State, ([2008] CAT 25), judgment of 29 September 2008)). Furthermore, the Court of Appeal later recognised at 
paragraph 121 that the statutory framework did, not exclude "a consideration of the limited extent (if it be the case) of 
any control actually exercised or exercisable by a controlling enterprise over another enterprise, in the 
course of the qualitative assessment which is required on an investigation by the Commission in relation to the 
particular public interest consideration identified in section 58(2C)(a)“ (our emphasis).
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influence over S ky / Post-transaction, all of the existing newspaper titles and all of the 
television and radio news channels other than those today controlled by News and Sky 
will remain and continue to represent together a "sufficient plurality of persons' within the 
meaning of the legal te s t/

® The regulatory framework contains further safeguards of plurality/
1. The Enders Subm ission m isunderstands and presents a flawed and misleading  

view o f the relevant legal and regulatory framework fo r the assessment of media 
public interest considerations

The Enders Submission distorts the proper framework for assessment of media public interest
considerations as applicable to the proposed transaction:
s It assumes or alleges that the proposed transaction is a natural case for intervention on 

media public interest grounds, in particular by citing regulatory guidance and examples of 
past transactions that were denied consent/^ On the contrary, the references to the DTI 
Guidance are misplaced. Far from supporting the Case for intervention in the proposed 
transaction on media public interest grounds, the DTI Guidance actually supports the 
contrary proposition, i.e., that the case is not appropriate for intervention on plurality 
grounds, on the basis that it does not fall under any of the categories listed in the DTI 
Guidance and, in any event, is not exceptional.

e it erroneously states that English law provides for a lower level of protection of plurality by 
allegedly allowing News to own niofe media interests in the UK than it is permitted to own 
in the US and Australia.'''’ On the contrary, there are no cross-ownership restrictions in 
the US and Australia that would iorohibit the proposed transaction.

* It confuses the correct test for plurality with an assessment on corhpetition grounds and 
thereby assumes that any impact on competition, however remote or tangential to the 
implementation of the proposed transaction, raises plurality issues of sufficient importance 
and immediacy to justify intervention by the SoS/^ The proposed transaction would have 
no material effect on competition, including in the news sector in the UK. But, in any 
event, the effect (if any) of the transaction on competition will be fully considered by the 
European Commission under the EU Merger Regulation, and the proposed transaction 
will proceed only if it secures merger control clearance, it would therefore be a serious 
error to seek to justify an intervention on media plurality grounds based on the alleged 
(but wholly unsupported) adverse effects of the proposed transaction on competition. 
Moreover, the putative adverse effect on which the Enders Submission speculates would 
not result directly and immediately from the proposed transaction but from the cumulative 
consequences of ever more remote and therefore speculative developments in the market 
pushing out at least four years.''^ Concerns about such remote and speculative 
developments would not provide the legal basis for an intervention in respect of the 
proposed transaction on public interest grounds: the adverse effects for plurality of the 
media would need to be the direct and immediate result of the proposed transaction and 
no Such effects are foreseeable.

Indeed in recognition of News’ existing interest in Sky, it is noted that News is itself bound by the undertakings that 
Sky gave to the SoS in the context of the Sky//TV transaction. See, further, paragraph 5.1 of the undertakings given 
by Sky to the SoS pursuant to section 55 of the Enterprise Act 2002.
Preliminary briefing o f20  July 2010, paragraph 4.13,
Preliminary briefing of 20 July 2010, paragraph 4.15,
Enders Submission, page 16.
Enders Submission, page 17,
Enders Submission, pages 17 to 19.
Enders Submission, page 17-
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• It dismisses the roie of impartiaiity reguiations in the piurality assessment. On the 
contrary, the requirement to maintain impartiaiity in the presentation of news provides a 
safeguard against undue editorial influence of a shareholder over news output.

Each of these points are discussed in further detail in Annex I.

2. The Enders Submission relies on unsupported and speculative assertions 
concerning the effects of the proposed transaction

The legal and analytical errors in the Enders Submission are based on speculative assertions 
regarding the incentives of the merged group and possible mid to long-term effects of the 
proposed transaction, which lack factual or evidential support. It links these unsupported 
premises through a series o f suppositions as to what "may", "could" or “presumably" might occur 
to conclude that, " i f  such hypothetical circumstances were to occur, harm would be caused to the 
public interest.
Such an approach is no substitute for an analysis of the legal and evidential basis for intervention 
on media plurality grounds based on what qualitative change (if any) would clearly occur as a 
direct and immediate result of the proposed transaction.

More specifically:

•  The Enders Submission assumes that certain changes in the current business model 
would naturally occur. For example, it speculates without evidential foundation that 
"products currently separately offered by [Sky] and [News] titles may be combined in 
bundles, discounted or provided without char0 ''''̂ i; that "[pjrogressively, [News] papers 
and [Sky] channels, particularly Sky News, may merge Into one stream of fact and 
opinion"''̂ ', and that competitors would be harmed by the "failure of the [News] titles to 
publicise the availability or pricing of competing services"''̂ . However, none of these 
statements is supported by facts and evidence that they may actually or likely occur.

•  The Enders Submission then assumes that the alleged adverse outcomes it predicts 
would necessarily lead to the demise of other media enterprises in the TV news or 
newspaper sectors. For example, it is conjectured that 7TV could decide to switch to a 
consortium led by [Sky] at any time"̂ \ dr thait the "long-held reader loyalty to titles...could 
be severely tested’''̂  so that News' newspaper market share would be boosted above 
40% by 2014. Such outcomes are totally speculative, are not transaction-specific and, in 
any event, fail to take into account the remaining sufficiency of plurality of media 
contfoilers, including the BBC, other terrestrial broadcasters and other newspaper groups, 
serving all relevant audiences.

•  The Enders Submission predicts without foundation that "the loss of the independent 
[Sky] shareholders will allow [News] greater opportunity to influence, tacitly or otherwise, 
the editorial coverage of Sky News and other [Sky] channels This speculation is 
unsupported. Sky News is highly regarded for its editorial independence and News would 
hot risk damaging that reputation.

Annex II sets out examples of speculative assertions from the Enders Submission, which are 
unsupported by evidence.

Enders Submission, pages 16 to 19. 
Enders Submission, page 17. 
Enders Submission, page, 17. 
Enders Submission, page IS. 
Enders Submission, page 18. 
Enders Submission, page 17. 
Enders Submission, page 17..
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3. The Enders S u b m is s io n  is  founded on se lective  and, in ce rta in  in stances, 
m is le ad ing  m arket data ■

The Enders Submission compounds its legal and evidential flaws by the citation of misleading 
data. The Enders Submission emphasises the large and allegedly growing role of Sky in the 
media sector in the UK, with a particular emphasis on the “surge in [Sky's]pey revenues" "in 
recent years''.̂ '' Charts 2 and 3 in particular are presented in support of these assertions. 
However, these charts appear to include the data for Sky revenues derived from activities beyond 
Sky's news-related activities (the supply of Sky News and the supply of news content to other TV 
channels). Indeed, the charts appear to include data relating to all Sky's pay TV operations, and 
other activities too (e.g. the supply of telephony and broadband services). Including revenues 
from non-news and non-TV services distorts the relevant analysis of the growth in Sky’s 
revenues. For example, a significant portion of Sky’s growth in recent years has been attributable 
to Sky’s expansion into the provision of telecommunications services.
C o n c lu s io n s

There is no reasonable legal or evidential basis for the SoS to conclude that, having regard to the 
relevant legal and regulatory framework and the evidence, the proposed transaction may be 
expected to operate against the public interest.

As explained in News' briefing to BIS of 20 July and this letter and its supporting Annexes, News 
submits that the proposed transaction does not give rise to potential concerns which would justify 
an intervention on public interest grounds on the basis that;

• the proposed transaction does not fall under any scenarios contemplated by the UK policy 
on intervention in media public interest cases;

• the threshold for intervention on public interest grounds is, in any event, high;

• there will be no material effect on the range or quality of plurality of news media available
to any relevant audience; ' ;

• even if the SdS were to consider that there would be a reduction of plurality as a result of 
the change in the degree of control over Sky following the transaction, there will be a 
sufficient number and diversity of sources of news to protect plurality;

• the regulatory framework contains further safeguards of plurality;

• the Enders Submission misunderstands and presents a flawed and misleading view of the 
relevant legal and regulatory framework for the assessment of media public interest 
considerations, relies on unsupported dnd speculative assertions concerning the effects 
of the proposed transaction, and is founded on selective and misleading market data.

News would be happy to provide further information in relation to any of the points raised above 
and in the supporting Annexes and to meet with staff, if helpful.

line ++ 44 (0)20 )r email at ghoganlovells.cDm) or on
direct line ++ 44 (0)20 or email at ^hoganlovells.com) or
at News (on direct line +44 (0)20 or email at I n e w s in t . c Q .u k . ’i .
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Annex I

Legal errors in the Enders Submission

This Annex highlights areas of the legal argumentation in the Enders Submission which are either 
inaccurate or misleading as to the proper legal and regulatory framework for assessment of 
media public interest considerations. The Enders Submission distorts the proper framework for 
assessment of media public interest considerations as applicable to the proposed transaction.
1. T h e  D e p a r t m e n t  o f  T r a d e  a n d  In d u s t r y  G u id a n c e  d o e s  n o t  s u p p o r t  in terv en t io n  in

T H E  P R O P O S E D  T R A N S A C T I O N  O N  P U B L I C  I N T E R E S T  G R O U N D S

Enders Submission

"P lurality requires a significant number o f broadcasters (radio and TV) and 
newspapers designed to appeal to ‘a wide variety o f tastes and interests', as the 
legislation puts it. The Guidance Document o f the Department o f Trade and 
Industry (now  BIS) from  May 2004 provides some useful examples o f 
proposed transactions that were denied consent by  the Secretary o f State or 
were granted his consent subject to remedies on plurality grounds" (our 
emphasis)''.

Comment

The references to the Guidance Document of the Department of Trade and Industry^ are 
misplaced. Far from supporting intervention in the proposed transaction on plurality 
grounds, the DTI Guidance actually supports the contrary proposition - that the case is not 
appropriate for intervention on plurality grounds. .
The DTI Guidance makes clear that the SoS would generally expect to intervene only in 
cases where the transaction would otherwise have been governed by media ownership 
rules which have been removed by the Communications Act 2003. The cases that come 
within this category relate to mergers involving;

• owners of national newspapers with a market share in excess of 20% and
Channel 5; • . .

• owners of national newspapers.with a market share in excess of 20% and national
radio; . .

• Channel 3 and national radio;
• Channel 5 and national radio;
• two national radio stations; and
• a takeover of a Channel 3 licensee.
None of the above scenarios would arise as a result of the proposed transaction.
The DTI Guidance also contemplates intervention in other "exceptional circurnstances". 
The only such cases cited are ones where:

• a large number of news or educational channels would be coming under single 
control; or

• a single person were to take over all the music charinels.
The proposed transaction would not give rise to either of these exceptional outcomes.

Enders Submission, page 16.
Enterprise Act 2002; Public Interest Intervention in Media Mergers, Guidance on the operation of the public interest 
merger provisions relating to newspaper and other media mergers, May 2004 ("DTI Guidance").
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Nor is there any other reason to consider the proposed transaction to be “exceptional” 
and otherwise warranting intervention. In particular;
• there is no or no material overlap in the parties' activities in UK newspapers or 

television news; and
• neither of the parties uses any scarce spectrum resources or otherwise benefits 

from any special privileges (such as, for example, public funding).

See, further, 3 below.
2. T h e  t h r e s h o l d  fo r  in ter v en t io n  o n  p u b l ic  in t e r e s t  g r o u n d s  is high  a n d  im pa r t ia l it y

IS R E L E V A N T  T O  P L U R A L I T Y

The question for the SoS to decide is whether, following the proposed transaction, there 
would remain sufficient plurality of persons with control of each media enterprise serving 
each relevant audience.

2.1 Threshold for intervention

The DTI Guidance makes it clear that the threshold for intervention on public interest 
grounds is high. There is no statutory presumption that any particular level of reduction in 
plurality is contrary to the public interest. More specifically, this threshold would be met 
only if the transaction gave rise to "unacceptable levels of media and cross-media 
dominance"^ and/ or a "significant reduction in piuraiity in relation to any relevant 
audience" (our emphasis)'^.
As the Enders Submission in fact suggests and as confirmed by the DTI Guidance, the 
issue of plurality is fundamentally a concern about the ability to "influence opinions and 

. controi the agenda" {our emphaslsf.

Following the acquisition of the remaining shares in Sky that it does not already own, 
News would not be able to control the news "agenda" in relation to any relevant audience 
to justify intervention on plurality grounds. Most notably; .
• Sky News has a very small share of overall viewing® and accounts for a relatively 

small share of television news viewing (4.9%^);
• Ofcom recognised that Sky News' share of UK television news remained "small in 

comparison to PSB news broadcasters."® This remains the case today. 
Audiences for all rolling news channels are, at any one time, a small fraction of 
those attracted to news on PSB channels; and

• there would remain sufficient alternative sources of viewpoints including traditional 
print, online, radio and TV each with their own distinct news and viewpoint 
presentations.

In fact, later paragraphs t jf  the DTI Guidance raise the threshold for intervention in certain 
media public interest cases such as the present. ,
Paragraph 8.4 of the DTI Guidance suggests that there will rarely, if ever, be grounds to 
intervene in mergers affecting satellite broadcasters. Paragraph 8.8 of the DTI Guidance 
states that "[i]n exceptional circumstances, the Secretary o f State may consider it 

______ necessary to intervene in mergers in areas where there continue to be media ownership
DTI Guidance, paragraph 7.7.
DTI Guidance, paragraph 7.11.
DTI Guidance, paragraph 7.7.
For each month from April to June 2010, Sky News’ share of monthly multi-channel viewing was 0.7%, 0.9% and 
0.6% respectively (source: BARB http;//www.barb.co.uk/report/monthlyViewing?_s=4).
October 2006. Source: BARB/TNS intosys, Magentum analysis, all hours. Cited in New News, Future News, The 
challenges for digital news after Digital Switch-over, 26 June 2007 (Otoom), Figure 3.2.
New News, Future News, The challenges for digital news after Digital Switch-over, 26 June 2007 (Otoom), paragraph 
3.36.
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rules or where there have never been such rules. News is not aware of any relevant 
ownership rules that relate to the activities with which the proposed transaction is 
concerned. Paragraph 8.8 then goes on to make it clear that the "Secretary o f State will 
only consider intervening in such a merger where Jhe] believes that it may give rise to 
serious pub lic  Interest concerns" (our emphasis)10

In short, in assessing whether the proposed transaction gives rise to effects which are 
adverse to the public interest, regulatory intervention is justified only in "exceptional 
oircumstances" in situations which give rise to "serious public interest concerns". It 
therefore falls to the SoS to identify any specific adverse effects on the public interest 
which are a direct result of the proposed transaction. The Enders Submission fails to 
establish such effects relying instead on speculation and assertion. .
Annex II contains examples of speculative assertions from the Enders Submission as to 
how the proposed transaction could or might allegedly give rise to adverse public interest 
effects. Such assertions are unsupported by evidence.

2.2 Impartiality and plurality 

Enders Submission

"It should be noted that impartiality is distinct from plurality. Section 5 o f O fcom ’s 
Broadcasting Code establishes a requirement o f due impartiality in stories o f a 
political or industrial nature by broadcast media (noting that no such requirement 
applies to newspapers, which are permitted to adopt editorial positions). In its 
Report to the Secretary o f State on BSkyB’s acquisition o f IT V  shares, Ofcom 
stated: These regulatory provisions, while they represent important controls on 
impartiality and quality, they are no t directly concerned with o r a substitute for 
regulatory provisions aimed at ensuring sufficient plurality. They are not 
designed to remove the ab ility  o f broadcasters to se t the agenda by  
selecting the issues and events that are covered in  news broadcasting o r by  
determ ining the relevant importance that are given to each o f these” (our 
emphasis) . ,

Comment

The Enders Submission distinguishes plurality from the requirement of impartiality. Whilst 
strictly correct, this approach ignores the practical relevance of the impartiality obligation 
for the protection of plurality for the following reasons:

• The requirement to maintain impartiality in the presentation of news necessarily 
contributes to maintaining balance and viewpoint diversity in the presentation of 
news by any one provider.

• The Competition Commission (“CC”) acknowledged in the Sky / ITV  case that the
requirement to maintain impartiality in the presentation of news reduces the scope 
for influence over editorial decisions by owners of television channels which 
broadcast news.’  ̂ Furthermore, in the final decision by the SoS in that 
transaction, it was noted that separate regulatory mechanisms that impose 
specific standards relating to the quality of news provision are “relevant to an 
analysis of whether the range of information and views available to an audience 
may be adversely affected.”^  '

DTI Guidance, paragraph 8.8.
DTI Guidance, paragraph 8.8.
Enders Submission, page 16.
Acquisition by British Sky Broadcasting Group Plo ot 17.9% of the shares in ITV Pic, Report sent to Secretary ot State 
(BERR), 14 December 2007, paragraph 5.54
Final decisions by the Secretary of State for Business, Enterprise & Regulatory Reform on British Sky Broadcasting 
Group’s acquisition of a 17.9% shareholding in ITV plo dated 29 January 2008, paragraph 18.
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T h e  T r a n s a c t io n  d o e s  n o t  a l l o w  Ne w s  t o  c o n t r o l  m o r e  m ed ia  in t h e  UK t h a n  w o u ld
B E  P E R M I T T E D  IN T H E  US A N D  A U S T R A L I A  

Enders Submission

"News Corp already owns more media in the UK than it is perm itted to own in the 
US and Australia, the other two main markets for News Corp products, and the 
UK media market is often characterised as highly concentrated as a result” "̂̂ .

Comment

A proper examination of the relevant legal regulatory contexts will reveal that this 
statement is incorrect.
US

There are no US antitrust precedents or US Federal Communications Commission 
("FCC") regulations that prohibit common ownership and control of a pay TV provider 
(whether satellite direct distributor or terrestrial cable system operator) and a nationally 
distributed newspaper or locally/regionally distributed daily newspapers.
Nor is there any prohibition on cross-ownership by a vendor of regional or national pay TV 
programming with such newspapers. For example, the US Department of Justice and the 
FCC allowed News to acquire (although it later sold the business for business reasons) a 
substantial ownership interest in the largest US direct broadcast satellite pay TV operator 
(DirecTV), while News continued to own the NY Post newspaper, a broadcast network 
(Fox), various (Fox) broadcast stations in major cities, as well as interests in a number of 
cable programming networks distributed by satellite and cable in those same cities, and a 
movie and TV studio. Also News was allowed to acquire control of the nationally 
distributed Wall Street Journal newspaper while continuing to own these various TV- 
related interests.
In short, nothing said or done by the FCC in connection with any broadcast-newspaper 
cross-ownership matters suggests that the agency has any basis or interest in imposing 
cross-ownership restrictions on transactions such as the proposed transaction.
Australia

In Australia, broadcasting legislation (the Broadcasting Services Act 1992) prohibits the 
same person controlling three types of media (i.e. commercial radio, newspapers and 
commercial television) in the same city. Flowever, this would not prevent a transaction 
such as the proposed transaction as there would be no concentration of all three types of 
platform that are regulated by the cross-media ownership rules (i.e. commercial television, 
commercial radio and newspapers).
A l l e g e d  b u n d l in g

Enders Submission

"First, p roducts  currently separately offered by BSkyB and News Corp titles  
m ay be com bined in bundles, d iscounted o r provided w ithout charge. For
instance, BSkyB could bundle News International titles with monthly 
entertainment to its m illions o f customers in the UK. If this happens, long - held  
reader loyalty to titles such as The Mirror, The Daily Telegraph and even The 
Daily Mail could be severely tested. In other words, reader loyalty would be 
measured by a new and entirely different yardstick than previous competitor 
options, such as temporary price discounts or a new supplement. Strategic 
in itiatives o f this nature could lead to a much more rapid decline in competitor 
newspaper circulations than we have assumed, boosting News Carp’s newspaper 
market share above 40% by 2014. Magazine publishers already know something

Enders Submission, page 17.
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about this: S ky distributes 7.4 m illion copies every month o f its magazine to
subscribers o f its TV  services, making Sky the largest circulation magazine in the
UK based on ABC data" (our emphasis)^®.

Comment

The alleged adverse outcomes put forward in the Enders Submission rely on speculation 
about possible future developments in the market based on the equally speculative theory 
that products currently offered by Sky and News titles may be bundled and that this may 
result in the progressive marginalisation of competing newspapers in the UK.

The initial premise is flawed. News has no plans to offer bundles of this type. A 
package offer of this type would have effects on the market for printed newspapers that 
would be no different from the effects were News to offer special discounts on 
subscriptions to its newspapers in the UK. If News wanted to attempt to increase 
newspaper circulation through this kind of promotional effort, it already has the means to 
do so (e.g., sending special offers in the post, magazine inserts, etc). News does not 
need control over Sky to offer this kind of discount on newspapers.

Moreover, even if such package deals were to occur, there is no basis for assuming 
that there would be any effect on media plurality. Hypothetical package offers 
involving subscriptions to Sky and subscriptions to newspapers owned by News 
would be unlikely to have any significant effect on newspaper market shares, much 
less any effect on the diversity and quality of viewpoints. In addition to the fact that 
newspaper readers in the UK and Ireland are very reluctant to switch from their 
preferred newspaper, if package offers ever threatened to attract more than a non
trivial share of the circulation of rival newspapers, these rivals could easily respond by 
making competitive offers, including possibly entering into strategic alliances that 
would allow them to offer their own bundles (e.g., The Mirror bundling newspaper 
subscriptions with subscriptions to Virgin Media services).

In any event, the impact (if any) of the proposed transaction on competition is an 
assessment that is properly conducted by the European Commission in the context of 
its exclusive review of the proposed transaction under the EU Merger Regulation 
("EUMR") or, by the OFT, to the extent that there is a referral back to the UK’®. Under 
Article 21(3) EUMR, “[n]o Member State shall apply its national legislation on 
competition to any concentration that has a Community dimension."

Pursuant to Article 21(4), EUMR Member States are given the right to take the 
necessary measures aimed at protecting certain "legitimate interests" (other than 
competition) that may be prejudiced by a concentration with a Union dimension. 
European case law has clarified that a Member State's intervention aimed at 
protecting legitimate interests, including those specifically recognised by Article 21(4), 
EUMR such as "plurality of the media", must be proportionate to its objectives, i.e. it 
should not go beyond what is strictly required to pursue its aim.’ ’' In the case of the 
proposed transaction. News submits that the speculative effects on media plurality 
put forward in the Enders Submission are too remote, tangential or unconnected with 
the proposed transaction to justify intervention by the SoS consistent with this 
requirement.

1 5

1 6  

1 7

Enders Submission, page 17.
Which News considers is not appropriate in the case of the proposed transaction.
See, for example, BSCH/Champslimsud, Case M.1724, Commission decision of 20 July 1999.
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Annex II

Unsupported assertions in the Enders Submission

This Annex contains examples of speculative assertions from the Enders Submission as to how 
the proposed transaction could allegedly give rise to adverse public interest effects. Such 
assertions are unsupported by evidence.
Emphasis has been added to highlight the speculative nature of the assertions and their 
foundation on hypothetical premises.

. "First, products currently separately offered by BSkyB and News Corp titles may be 
combined in bundles, discounted o r provided without charge. For instance, BSkyB could 
bundle News International titles with monthly entertainment to its millions o f customers in 
the UK. If th is happens, long - held reader loyalty to titles such as The Mirror, The Daily 
Telegraph and even The Daily Mail could be severely tested." (page 17)
"Strategic initiatives o f this nature could lead to a much more rapid decline in competitor 
newspaper circulations than we have assumed, boosting News Carp’s newspaper market 
share above 40% by 2014." (page 17) .
"Once the News Corp purchase has been completed, stories from Sky News (especially 
video) will presum ably be carried more and more frequently on News Corp websites. 
Links to newspaper stories could appear a t the bottom o f the Sky News screen. 
Progressively, News International papers and BSkyB channels, particularly Sky News, 
m ay merge into one stream o f fact and opinion. I f  th is occurred, plurality would decline, 
even if the combined organisation continued to maintain newsrooms that are nom inally 
separate." (page 17)
"The 2006 investigation by the regulators o f the BSkyB purchase o f IT V  shares found no 
evidence o f proprietor intervention in Sky News under its current shareholding structure, 
bu t this cou ld  change under full ownership."  (page 17)
"An attempt by a competitor to launch an alternative offering, o r to compete directly 
against its channels, cou ld  be impeded b y  the failure o f the News Corps titles to 
publicise the availability or pricing o f competing services; or any systematic slant against 
its competitors and in favour o f entities in News Corp o r entities that are known to be 
supportive o f News Corp." (page 18) .
"The proposed BSkyB transaction is likely to make it more difficult for even highly skilled  
regulators such as Ofcom to achieve this goal. Should O fcom ’s pow ers be m aterially  
reduced in a new Communications Act, this concern would be exacerbated." (page 18)
"One Illustration o f how  BSkyB could increase Its dominance yet further was 
provided by Sky Televis ion’s 2001 bid to provide IT V ’s national news services. The 
incumbent provider, ITN, battled successfully to retain the contract and still holds it today. 
B ut i f  Sky had won, ITN  would have had to dramatically reduce its costs and reduce its 
news gathering operations around the world. Eventually its other main customer, 
Channel 4 News, w ould probably have been forced to obtain its materia l from elsewhere 
by using either Sky News or the BBC. Five switched to Sky News as its news provider in 
2005, meaning that the BBC and Sky News would have been the only two significant 

. national news providers in the UK. When the contract comes up for renewal in future 
years, ITV could decide to sw itch to a consortium led by BSkyB a t any time." (page 18)

29 September 2010
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From:
Sent:
To;
Cc:

Subject:

Rees Andrew (CCP)
05 October 2010 15;46 
Cable MPST
Davey MPST; SPAD MPST; Chambers Sarah (CCP};i_— 
(LEGAL B); Perrri Sec BIS; Kelly Bernadette (MPST DG);

(Communications); (CCP)
RE: NEWSCORP/BSKYB ■

On. t h e  h e w s C o r p s / B S k y B  c a s e ,  t o  l e t  y o u  kno jtf w e 'v e  j u s t  h e a r d  t h e r e  
i s  t o  b e  a  f u r t h e r  r o u n d  o f  q u e s t i o n i n g  b e tw e e n  t h e  E u r o p e a n  C o m m is s io n  
a n d  N e w s C o r p s  l a w y e r s ,  a n d  N e w s  C o r p s  a r e  now  l i k e l y  t o  f i l e  t o  t h e  E C  
n e x t  w e e k  r a t h e r  t h a n  t h i s .  .

A n d r e w  ' '

A n d r e w  R e e s |  C o n s u m e r  a n d  C o m p e t i t i o n  P o l i c y  
' I n n o v a t i o n  & S k i l l s  I T e l :  7 2 1 5

D e p a r t m e n t  f o r  B u s i n e s s ,

----------^ O r i g i n a l '  M e s s a g e ----------
F r o m :  R e e s  A n d r e w  (C C P )
S e n t :  0 1  O c t o b e r  2 0 1 0  1 3 : 3 5  ' '
T o :  C a b l e  M PST  ■ .

S P A D  M P S T ;  C h a m b e r s  S a r a h  (C C P )  ; f B n H H M B V  (C C P )

(C om m un i c a t i o n s ) ;  H e n d o n  D a v id  ( I E ) ' ;  W a rw ic d c ^ ^ K ^ ^ ^ P A ^

S u b j e c t :  N E W S C O R P /B S K Y B  •

T h e  S e c r e t a r y  o f  S t a t e  h a s  b e e n  c o n s i d e r i n g  c a r e f u l l y  t h e  r a n g e  o f  
r e p r e s e n t a t i o n s  p u t  t o  h im  a b o u t  t h e  c a s e  f o r  . . i n t e r v e n i n g  o n  p u b l i c  ' 
i n t e r e s t  g r o u n d s  i n ' t h e  a n t i c i p a t e d  a c q u i s i t J e n  b y  N e w s c o r p  o f  1 0 0 % .o f  ' 
t h ^ ^ ^ r a r ^ ^ ^ in B S k y B .  H e  h a s ' h a d  a d v i c e  f r o m  o f f i c i a l s ,  i n c l u d i n g

s u b m i s s i o n  o f  3 S e p t e m b e r ,  a n d  h a s  c o n s i d e r e d  t h e  
' w r i t t e n  a c c o u n t  o f  C o u n s e l ' s  a d v i c e  w h ic h -  y o u  s a i d  h e  f o u n d  h e l p f u l .  H e  
m e t  o f f i c i a l s  t o  d i s c u s s  t h e  r e p r e s e n t a t i o n s  a n d  e v i d e n c e  o n  2 5  A u g u s t ,  
a n d  h e l d  a  f u r t h e r  m e e t in g  w i t h  t h e m 'd h  5 S e p t e m b e r .
f u r t h e r  n o t e  o f  1 6  S e p t e m b e r  s u m m a r is e d  t h e  a d v i c e  w e r e c e i v e d  t h a t  ■ 
m o r n in g  f r o m  e x t e r n a l  C o u n s e l  o n  t h e  l e g a l  b a s i s  f o r  i n t e r v e n t i o n ,  a n d  I  
s u b m i t t e d  t h e  f o r m a l  n o t e '  o f  t h a t  c o n f e r e n c e  w i t h  C o u n s e l  o n  2 4  '
S e p t e m b e r .  I  now  a t t a c h  a  n o t e  a b o u t  a  f u r t h e r  s u b m i s s i o n  b y  N e w s C o r p s  
l a w y e r s  c o u n t e r i n g  C l a i r e  E n d e r s  a n a l y s i s ,  a l s o  i n c l u d i n g  a d v i c e  f r o m  
C o u n s e l  o n  t h e  m e r i t s  o f  t h e  p o i n t s  m a d e .  F o r  e a s e  o f  r e f e r e n c e ,  I '  a l s o  
a t t a c h  a  c o p y  o f  t h e  N e w s C o r p s  s u b m i s s i o n ,  a n d  C o u n s e l ' s  e a r l i e r  a d v i c e ,  
a l t h o u g h  y o u  a l r e a d y  h a v e  c o p i e s .  I t  w o u ld  b e  h e l p f u l  i f  t h e  S e c r e t a r y  
o f  S t a t e  c o u l d  now  c o n s i d e r  t h e  l a t e s t  s u b m i s s i o n  f r o m  N e w s C o r p s ,  
a l o n g s i d e  t h e  o t h e r  r e p r e s e n t a t i o n s  a n d  a d v i c e  f r o m  C o u n s e l ,  a n d  l e t  u s  
k n o w  h i s  d e c i s i o n .

A n d r e w  R e e s  ' '

A n d r e w  R e e s |  C o n s u m e r  a n d  C o m p e t i t i o n  P o l i c y !  D e p a r t m e n t  f o r  B u s i n e s s ,
1
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Secretary of State 

Andrew Rees, CCP  

1 October 2010 .

Issue .
1. You have received a further submission from News Corps legal advisers countering the 
submission from Claire Enders arguing for a public interest intervention in the News Corps/BskyB  
case. W e ’ve taken further advice from Counsel who concludes that the latest submission does ■ 
not change the essence of her. earlier advice, namely, that the grounds to challenge an 
intervenion are not particularly strong given the significant discretion given the Secretary of State  
in deciding whether to intervene, and the non-determinative nature of that decision.

Action/tlming
, Urgent. NewsCorps lawyers tell us that they are likely to notify the deal to the EU 

v^ommission early next w eek -  the timing having been delayed by further rounds of questions put 
by the EC . As previously explored, if an intervention were to be made, it should be announced as  
soon as possible after the deal is notified. It would therefore be helpful to have your decision on 
Monday, having considered carefully this further submission from Hogan Lovells, alongside the 
other representations, and advice from Counsel.

Background
3. The latest submission from NewsCorps lawyers, which is attached, argues that the 
Enders submission: presents a flawed and misleading view of the relevant legal and regulatory 
framework for the assessment of media public interest considerations; relies on unsupported and 
speculative assertions concerning the effects df the proposed transaction; and is founded on 
selective and, in certain instances, misleading market data.

4. B IS Legal forwarded News Corps submission to Counsel highlighting the accusation that 
Enders speculates on remote possibilities when she argues that the deal would affect media

^ u ra lity . BIS Legal consider that a decision to intervene at this stage, which involves assessing 
J ih e th e r  m edia plurality may be a relevant concern in considering the impact of a proposed 

merger, has to involve some degree of speculation. Hence it is not unreasonable or ultra vires for 
the Secretary of State to consider what may happen, although this is a question of degree as 
clearly a decision based on a  completely fanciful prospect could successfully be challenged.

5. Counsel responded along the f ollowing lines; 7 agree that the m ost significant po in t ,
made by News Corporation in its submissions is that Enders Analysis refer to a number o f 
potentia l effects o f the merger which may be regarded as speculation. In deciding whether o r n o t 
to intervene on public interest grounds in a merger, the Secretary o f State will alm ost inevitably 
be required to take into account matters which are, at least for him, speculation. He has no t had  
the benefit o f a report arising out o f an investigation and at this stage he must decide only 
whether plurality is or may be relevant to a consideration o f the merger. .

That is no t to say, o f course, that he should place undue weight on highly speculative matters, 
and indeed he should take into account the fact that some o f the concerns raised by Enders are 
merely speculation. This should be reflected in his reasons. However the most significant 
’̂consideration in this case is that a large number o f news outlets will be coming under single 
'control as a result o f this merger. That much is not speculation. The effects o f a large num ber o f  
news outlets coming under single control are at least to some extent necessarily speculative, and  

P 2 ^  effect of a decision by the Secretary o f State to intervene is that those effects w ill be
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invesugaiea oy urcom. Un this basis, News Corporation’s submission does not lead me to 
change the essence of the advice / have previously provided.’

Special A dvisers’ (SpAds) advice
SpAds have been included on ail exchanges to date on this matter.

Advice received from : BIS Legal

CC list: Davey M 
Chambers CCP;

PST; SPADs; Permanent Secretary; Bernadette Kelly; David Hendon IE; Sarah  
Stephen Amos Legal;! ^ bO M M S
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Note by BIS Leeat on NewsCorps submission of 29 September 

Executive Summary:

1. T h e  E n d e rs  S u b m is s io n  m isu n d e rs ta n d s  and  p re se n ts  a f la w e d  an d  
m is le a d in g  v ie w  o f  th e  re le v a n t le ga l an d  re g u la to ry  f ra m e w o rk  fo r  th e  a s se ssm en t 
o f  m e d ia  p u b lic  in te re s t  c o n s id e ra t io n s .

• The threshold for intervention at this stage is low, the question being 
whether the Secretary of State believes it is or may be the case that media 

. plurality is a relevant consideration. Irrespective of Enders' arguments, this is
our own assessment and the guiding principle for deciding whether to 
intervene.

Although the Guidance does indeed suggest that intervention will occur only 
in exceptional circumstances {save in cases where media ownership rules 
have been removed by the Communications Act 2003) this merger, which 
involves a large number of news outlets coming under common control, 
could be said to qualify as an exceptional circumstance.

The relative levels of plurality protection conferred by English, US and 
Australian law are not relevant to our consideration of whether media 
plurality may be relevant to this proposed merger.

It is correct that media plurality concerns should be distinguished from 
competition concerns and that the European Commission will consider the 
impact on competition. Conversely, the fact that the impact on competition 
will be investigated does not mean any concerns about media plurality 
should be overlooked. Again, the question is whether media plurality is or 
may be relevant to the proposed merger.

On the argument that intervention should not be driven by concerns about 
remote and speculative developments which might affect media plurality, it 
is inevitable that some speculation will be involved in assessing whether 
media plurality may be a relevant consideration (as the purpose of . 
intervening at this stage is to initiate an investigation to assess whether 
media plurality is in fact a relevant concern). That the concerns may based on 
speculative or even remote developments should not prevent intervention at 
this initial stage.

The existence of regulatory safeguards does not in itseif provide a reason for 
not intervening, given that legislative framework clearly envisages a role for 
the Secretary of State in uphoiding public interest considerations (including 
media plurality).
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2. T h e  Enders S u b m is s io n  re lie s  o n  u n su p p o rte d  and  sp e cu la t iv e  a s se rt io n s  
co n ce rn in g  th e  e ffe c ts  o f  th e  p ro p o sed  tra n sa c t io n .

• A s no ted  above , th e  te s t  fo r  in it ia l in te rv en tio n  is w h e th e r  m ed ia  p lu ra lity  is 
o r m ay be  a re le van t co n s id e ra tio n  and assessing th e  fu tu re  im p ac t o f  a 
p roposed  m e rge r m ust in vo lve  a deg ree  o f sp e cu la tio n . New s C o rp o ra tio n  
suggests th a t  th e  tru e  te s t  is to  assess w h a t q u a lita t ive  change "w o u ld

- c lea rly " o ccu r as a d ire c t  and Im m ed ia te  resu lt o f  th e  p roposed  tra n sa c tio n . 
Th is appea rs to  se t th e  bar to o  h igh , bea ring  in m ind  th a t  th e  a ssessm en t is 
w h e th e r m ed ia  p lu ra lity  is o r m ay be  a re levan t con s ide ra tion ; q u a lita t ive  
changes w h ich  m ay  o ccu r can be assessed in d e te rm in in g  th is  que stio n .

• W h e th e r  o r no t th e  changes and o u tco m es p red ic ted  by Enders w o u ld  occur,
th e  question  is w h e th e r  th e  p roposed  m erge r crea tes th e  po ss ib ility  th a t  th ey  

w ill occur. ’

• Regard less o f  th e  e d ito r ia l repu ta tion  o f  Sky New s and th e  p o ss ib ility  th a t  
N ew s C o rpo ra tion  w o u ld  no t w ish  to  dam age th a t repu ta tio n , th e  issue  is 
w h e th e r th e  p roposed  m erge r c rea tes a n e w  o p p o r tu n it y - th r o u g h  th e  loss 
o f Independen t Sky sh a reho ld e rs  -  to  in flu en ce  e d ito r ia l coverage ,

3. The Enders submission is founded on selective and, in certain instances, 

misleading market data

• W e  are  no t in a p o s it io n  to  assess th e  accuracy  o f th e  data p ro v id ed  by 
Enders in su p p o rt o f  its subm iss ions. A t  th is  stage th e  question  is w h e th e r  th e  
subm iss ion s  p ro v id e  g rounds fo r b e lie v in g  th a t m ed ia  p lu ra lity  m ay  b e  a 

re levan t co n s id e ra tion .

Annex I

1. The DTI Guidance does not support intervention in the proposed 

transaction oh public interest grounds

• The  G u idance  sh ou ld  no t ope ra te  to  fe t te r  th e  Secre ta ry  o f S ta te 's  d isc re t io n  
and is no t a su b s titu te  fo r th e  p ro v is io n s  o f th e  A ct, a lthough  it  m ay  c rea te  a 
leg itim a te  e xpe c ta tio n  as to  how  in te rv en tio n  dec is ion s w ill be  app roached .

• It is co rre c t th a t th e  transaction  doe s n o t fa ll w ith in  th e  "m ed ia  ow ne rsh ip  
ru les" cases lis ted  in paragraph 8 .2  o f  th e  G u idance , bu t it cou ld  fa ll w ith in  
excep tiona l c ircum stances. A lth ough  parag raph  8.8 on ly  c ite s  tw o  exam p les 
o f excep tiona l c ircum stances, th is  is an ind ica tive , no t an exhaustive , list. The  
p roposed  tra n sa c tio n  w ou ld  in vo lve  a la rge num be r o f  new  o u t le ts  com ing  
under s ing le  co n tro l:  Sky News (w h ich  supp lie s ed ited  new s b roadca sts  to  
Channel 5 and in d ep en d en t rad io), na tiona l new spapers w ith  a s ig n if ican t 
com b ined  share  o f  readersh ip  - and in te rn e t m ed ia . Th is is ak in  to  one  o f th e
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exam p le s  g iven  in pa rag raph  8.8. Th is is good enough  reason  fo r  co n s id e r in g  
th e  p ro p o sed  tra n sa c t io n  to  be "e xcep t ion a l" .

2. The threshold for intervention on public interest grounds is high and 
impartiality is relevant to plurality

• A t  th is  In it ia l stage, th e  th re sh o ld  fo r  in te rv en tio n  is n o t h igh. U n d e r se c tio n  
67 o f th e  E n te rp r ise  A c t 2002, th e  qu estio n  fo r  th e  S e c re ta ry  o f  S ta te  to  
d e c id e  is n o t "w h e th e r , fo llo w in g  th e  p roposed  tra n sa c tio n , th e re  w o u ld  
rem a in  su ff ic ie n t p lu ra lity  o f pe rson s w ith  co n tro l o f  each  m ed ia  en te rp r ise  
se rv in g  each  re le v a n t au d ien ce " bu t w h e th e r he be lie ve s  th a t  it is o r  m ay  be 
th e  case th a t  m ed ia  p lu ra lity  is re le v a n t to  co n s id e ra tio n  o f th e  p ro p o sed  
tra n sa c t io n .

2.1 Threshold for intervention

• T h e  G u id a n ce  is no t a su b s titu te  fo r  th e  p rov is ion s o f  th e  A c t, w h ich  
d e te rm in e  w h a t  th e  th re sh o ld  fo r  in te rven tio n  is, a lthough  it  can c re a te  a 
le g it im a te  e xp e c ta t io n  as to  h o w  dec is ion s  w ill be  a p p ro a ch ed . T h e  qu o te d  
passages fro m  th e  G u id an ce  co m e  fro m  th e  C h a p te r  e xp la in in g  th e  sco p e  o f 
th e  b ro a d ca s t in g  and cro ss-m ed ia  p rov is ions, as o pp o sed  to  th e  th re sh o ld  fo r  
in it ia l in te rv e n t io n . So it  does n o t  su pp lan t se c tio n  57.

• T h e  o b se rv a t io n s  on  Sky N ew s ' sh a re  o f  o ve ra ll v ie w in g  and a lte rn a t iv e
v ie w p o in ts  d o  no t ap pea r to  ta ke  a c cou n t o f th e  fa c t th a t  Sky new s is a lso 
p ro v id ed  to  C hanne l 5 and loca l rad io . Tak ing  th is  to g e th e r  w ith  th e  n a tio n a l 
n e w sp a p e r t it le s , th e  m erged  e n tity  w o u ld  co n tro l a s ig n if ican t n u m b e r o f 
new s o u t le ts  and  as su ch  w ou ld  ap p ea r to  be  co n te m p la te d  by th e  gu id an ce  

on in te rv e n t io n . .

• N ew s C o rp o ra t io n  suggests th a t, a cco rd ing  to  th e  gu idance , th e  S e c re ta ry  o f  
S ta te  w ill o n ly  co n s id e r  in te rven tio n  in "e x cep t io n a l c ircu m sta n ce s"  w h ich  
g ive  r ise  to  " s e r io u s  pu b lic  in te re s t conce rn s". H o w e ve r th e  gu id a n ce  goes on  
to  c ite , as e xam p le s  o f  such c ircum stances, cases w h e re  a la rg e  n u m b e r  o f  
new s ch a n n e ls  co m e  un de r s ing le  co n tro l, w h ich  is ak in  to  th is  p ro p o sed  
tra n sa c t io n . N ew s C o rpo ra tion  fu r th e r  asse rt th a t  th e  Se c re ta ry  o f S ta te  m ust 
th e re fo re  id e n t ify  sp e c if ic  adverse  e ffe c ts  on th e  p u b lic  in te re s t w h ich  a re  a 
d ire c t re su lt o f  th e  p roposed  tra n sa c tio n . This o b lig a t io n  on th e  S e c re ta ry  o f  
S ta te  is n o t  s ta ted  in, n o r  can it  necessa rily  be im p lie d  from , th e  gu idance . 
T h e  S e c re ta ry  o f  S ta te  m ust re a sonab ly  be lieve  th a t  a pu b lic  in te re s t  
co n s id e ra t io n  is o r  m ay  be re levan t; th is  m ay im p ly  th a t  he sh ou ld  fo re se e  
p o te n t ia l adve rse  e ffe c ts  on th e  pu b lic  in te re s t, b u t n o t th a t he  sh ou ld  
id e n t ify  sp e c if ic  e ffe c t. The re  is no basis fo r sa y ing  th e  e ffe c ts  m u s t b e  a 
d ire c t re su lt  o f  th e  p roposed  tra n sa c tio n .

2.2 Impartiality and plurality
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Rules co n ce rn in g  im p a rt ia lity  o f  new s p re sen ta tion  app ly  to  all b ro ad ca s te rs  
u n de r th e  B road ca s tin g  Code. A  change in o w n e rsh ip  o f  BSkyB w ou ld  n o t 
a ffe c t th e ir  a p p lica t io n  to  BSkyB. The  Hogan Love lls  pape r does no t ap pea r to  
c o n te s t th a t  th e re  is a d is t in c tio n  b e tw een  im p a rt ia lity  and p lu ra lity , b u t does 
suggest th a t  Enders fa il to  acknow ledge  th e  p ractica l re levance  o f  th o se  ru le s  
on im p a rt ia lity  to  "m a in ta in in g  ba lance  and v ie w p o in t d ive rs ity  in th e  
p re sen ta tio n  o f  new s by any one  p ro v id e r" . A  sub s tan tive  assessm en t o f  
w h e th e r  th e  m e rge r ac tua lly  had any negative  im p ac t on th e  su ffic ien cy  o f 
p lu ra lity  o f  p e rson s w ith  con tro l o f  m ed ia  en te rp rises w ou ld  need  to  ta ke  in to  
a c cou n t th e  e x ten t to  w h ich  th e  ap p licab le  regu la to ry  fra m ew o rk  p ro v ided  
su ff ic ie n t p ro te c t io n  aga inst o u tco m es  d e tr im en ta l to  th e  pu b lic  in te re s t.
Bu t th e  s im p le  ex is ten ce  o f  such ru le s  does no t appea r to  p ro v id e  a 
p a rt icu la r ly  s tro n g  a rg um en t aga inst in it ia t in g  an in vestiga tion .

3 The Transaction does not all News to control more media in the UK than 
would be permitted in the US and Australia

• The  re la t ive  leve ls o f  p lu ra lity  p ro te c t io n  co n fe rred  by English, US and 
A u s tra lia n  law  are no t re levan t to  o u r  con s ide ra tion  o f w h e th e r m ed ia  
p lu ra lity  m ay  be  re le van t to  th is  p roposed  m erger.

4 Alleged bundling

• The con ce rn s  a b o u t bu nd lin g  appea r to  be  re levan t to  th e  im p a c t bo th  on  
co m p e tit io n  and m ed ia  p lu ra lity . T ha t th e  Eu ropean  C om m iss ion  w ill 
in ve stig a te  th e  fo rm e r  is no t a va lid  reason  fo r  n o t con s ide r ing  th e  im p a c t on  
th e  la tte r.

• It is n o t d isp ro p o rt io n a te  to  th e  o b je c t iv e  o f  se cu ring  m ed ia  p lu ra lity  fo r  th e  
Secre ta ry  o f  S ta te  to  in te rvene  on th e  streng th  o f a b e lie f th a t  m ed ia  p lu ra lity  
m ay be a re le van t conce rn  w ith  a v iew  to  ob ta in in g  an in it ia l re p o rt fro m  
O FC O M  and th e  OFT.

Annex II

As no ted  above , it seem s in ev ita b le  th a t th e re  w ou ld  a degree  o f sp e cu la t io n  in 
assess ing  w h e th e r  a p roposed  tran sa c tio n  m ay  have an im p ac t on m ed ia  p lu ra lity .
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E -m a il M e s sa g e

From :

To:
Cc:

Sent:
R ece ived :
Sub ject:

l(C C P )
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=_________
Cable MPST rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN^CABLEMl 
Rees Andrew (CCP)
fEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=AREES1, Chambers Sarah 
(CCP) rEX:/0-DTI/OU=DTIHQ/CN=RECIPIENTS/CN=SACHAMBEl,

LEGAL B) rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN^
\ccp) ^  ..............

rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN^ IWiskin Hannah
(LEGAL B) rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=HWISKINl SPAD 
MPST rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=SPADl Davey MPST 
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=EDAVEYi] ^
(Communications)
rEX:/0=DTI/OU=DTIHQ/CN=RECIPiENTS/CN^ iParly Unit-
Others rEX:/0=DTI/0U=DTIHQ/CN=RECIPiENTS/CN=PBRANCH1 
08/10/2010 at 16:31 
08/10/2010 at 16:31 '
RE: Written Ministerial Statement for potential Newscorp Intervention

A tta ch m en ts : BSkyB Newscorp - text for a statement to Parliament Sept 2010.doc

A s  r e q u e s t e d ,  I ' a t t a c h  a d r a f t  s t a te m e n t  t h a t  c o u ld  be  made t o  P a r l ia m e n t  i f  th e  
S o fS  d e c id e s  t o  in t e r v e n e  i n  t h i s  c a s e .  P le a s e  n o te  th e  a im  w o u ld  be t o  g iv e  
O fcom  a ro u n d  35 -  40 w o r k in g  d a y s  t o  r e p o r t .  ■

T h is  w o u ld  be a r e g u l a t o r y  d e c i s i o n  w i t h  th e  p o t e n t i a l  t o  im p a c t  on s h a re  p r i c e s .  
I t  i s  im p o r t a n t  t o  an no un ce  su c h  d e c i s io n s  as so o n  a s  p o s s ib l e  a f t e r  t h e y  a re  
made i n  a way t h a t  e n s u r e s  a l l  p a r t i e s  have  a c c e s s  t o  th e  in f o r m a t io n  a t  th e  same 
t im e .  I f  a w r i t t e n  m i n i s t e r i a l  s t a te m e n t  i s  t o  be m ade, i t  i s  n e c e s s a r y  t o  t a b le  
th e  t i t l e  o f  th e  s t a te m e n t  th e  d a y  b e f o r e .  I f  B IS  t a b l i n g  a w r i t t e n  s ta te m e n t  
f o l lo w e d  c l o s e l y  a f t e r  an  announ cem en t t h a t  th e  d e a l  h ad  b e e n  f i l e d  w i t h  DG 
C o m p e t i t io n ,  some P a r l ia m e n t a r ia n s  may g u e s s , t h e  l i k e l y  c o n t e n t  o f  th e  s t a t e m e n t . 
T h is  c o u ld  le a d  t o  p r e s s  s p e c u la t io n .  A c c o r d in g ly ,  f o l l o w in g  d i s c u s s io n  w it h  
P a r l ia m e n t a r y  U n i t ,  o u r  p la n  w o u ld  be  t o  t a b le  th e  t i t l e  o f  th e  s t a te m e n t  a f t e r  
4pm when th e  s t o c k  m a rk e t  h a s  c lo s e d ,  i s s u e  a p r e s s  r e le a s e  a t  0 7 .0 0  a s  th e  
m a rk e t  o p e n s  a g a in ,  t h e n  r e le a s e  th e  w r i t t e n  s t a te m e n t  t o  P a r l ia m e n t  a b o u t  an 
h o u r  o r  so  l a t e r  a t  0 8 .0 0  o r  0 8 .3 0 .

CCP2

From ; C a b le  MPST
S e n t :  07 O c to b e r  2010 18 :07
To: (CCP)
C c; R e e s  A nd rew  (CCP)
S u b j e c t ;  W r i t t e n  M i n i s t e r i a l  S ta te m e n t  f o r  p o t e n t i a l  N ew sco rp  I n t e r v e n t io n

H i

E a r l i e r  we d i s c u s s e d  w h e th e r  we had  a l l  th e  p a p e rw o rk  i n  o r d e r  i n  c a s e  th e  SoS 
d e c id e s  t h a t  he  w o u ld  l i k e  t o  in t e r v e n e  i n  th e  N e w s c o rp /B S k y B  c a s e  o n c e ■ th e y  
e v e n t u a l l y  f i l e  w i t h  th e  EC . The one p ie c e  o f  in f o r m a t io n  w h ic h  had  n o t  y e t  b e e n
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p r e p a r e d  was a W r i t t e n  M i n i s t e r i a l  S ta te m e n t .  I know t h i s  i s n ' t  a b s o lu t e l y  
e s s e n t i a l ,  b u t  we sp o ke  a b o u t th e  p r o c e s s  w h ic h  was f o l lo w e d  when th e  l a s t  ca se  
o f  t h i s  s o r t  came up (S k y / IT V )  and I t h in k  th e  SoS w i l l  be  keen  to  f o l lo w  th e  
same p r o c e s s  t h i s  t im e  a ro u n d . He h a s  e x p r e s s e d  an i n t e r e s t  i n  e n s u r in g  t h a t  
P a r l ia m e n t  i s  p r o p e r ly  in fo rm e d .

P le a s e  c o u ld  you  p r e p a r e  a d r a f t  W r i t t e n  M i n i s e r i a l  S ta te m e n t  so  i t  i s  r e a d y  i f  
an d  when we n eed  i t ?

T h a n k s

_____________I P r iv a t e  S e c r e t a r y  t o  th e  S e c r e t a r y  o f  S t a t e  f o r  B u s in e s s ,
I n n o v a t io n  and  S k i l l s

8 th  F lo o r  I 1 V i c t o r i a  S t r e e t  

T e l :  0207 215

London  | SWIH OET
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BUSiNESS, INNOVATION & SKILLS 

Enterprise Act 2002

The Secretary of State for Business, Innovation and Skills (Dr. Vince 
Cable): I have today issued an intervention notice under section 67(2) of the 
Enterprise Act 2002 in respect of News Corporation’s proposed acquisition of 
100% of the shares in British Sky Broadcasting Group. Ofcom will now 
investigate whether there are any substantive public interest issues that may 
arise as a result of this transaction and report to me by [DATE].

The regulatory consideration of mergers is primarily a matter for the 
independent competition authorities. In this case, the European Commission 
is separately examining the merger under the EC Merger Regulation 
(139/2004) to establish whether it might result in an unacceptable impact on 
competition in the relevant market.

Having given careful consideration to the representations I have received, 
both from the parties directly concerned and from interested third parties, I 
believe that, in this case, it is appropriate for me to use the reserve power I 
have under the Enterprise Act to intervene in the merger. There are 
reasonable grounds to suspect that a relevant merger situation is in 
contemplation and I believe that one of the public interest considerations 
specified in the Enterprise Act may be relevant, namely the need for there to 
be a sufficient plurality of persons with control of media enterprises serving 
audiences in the UK. In reaching this decision, I have also had regard to the 
published Guidance on use of the power to intervene in media mergers. I am 
satisfied that circumstances of the kind envisaged in paragraph 8.8 of the 
Guidance may apply in this case.

I wish to emphasise that a decision to issue an intervention notice in respect 
of this transaction is not determinative of whether the transaction would give 
rise to any substantive public interest concerns. Intervention means Ofcom 
will undertake an initial investigation of the scope for the merger to impact on 
the public interest, allowing for a more substantive assessment of the 
arguments that have been put forward about this matter. Ofcom’s report and 
summary of other representations will then be taken into account in taking a 
decision on whether to refer the transaction to the Competition Commission 
for fuller investigation.
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Octobers, 2010

The Rt Hon Dr Vince Cable, MP,
Secretary of State for Business Innovation and Skills 
1 Victoria Street 
London SW 1H0ET

Dear Dr Cable

Proposed takeover of BSkyB by News Corporation

We understand that News Corporation is likely to notify the European 
Commission of, or otherwise formally to advance with, its intention to 
purchase the equity that it does not already own in BSkyB. Should this 
occur, we would ask that you refer the matter to Ofcom for further scrutiny 
of the relevant public interest considerations.

As representatives of a broad cross-section of the United Kingdom’s 
communications and media industries, we believe that the proposed 
takeover could have serious and far-reaching consequences for media 
plurality.

We enclose an opinion from regulatory experts at Slaughter & May 
supporting the case for a referral on plurality grounds.

Yours sincerely

RRC_,  I BT

Andrew Miller 
Guardian Media Group

S l / B a i l& y - ^  
Trinity Mirror Pic

Kevin Beatty 
Associated Newspapers Limited 
Daily Mail, Mail on Sunday, Metro

Michael Pelosi 
Northcliffe Media
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David Abraham 
Channel 4

Murdoch MacLennan 
Telegraph Media Group
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Signatories & Contact Details

Sly Bailey 
Chief Executive 
Trinity Min or Pic 
One Canada Square 
Canary Wharf 
London E14 SAP

Kevin Beatty 
CEO
Associated Newspapers 
2 Derry Street,
London W8 5TT

Michael Pelosi 
MD
Northcliffe Media Limited 
2 Derry Street,
London W8 5TT

Ian Livingston 
Chief Executive 
BT
Room A9E,
81 Newgate. Street 
London EClA 7AJ

Marie Thontpson 
Director-General 
BBC
Rom 5126 
White City 
201 Wood Lane 

' London W12 7TS

Andrew Miller 
CEO
Guardian Media Group 
Kings Place 
90 York Way 
London N1 9GU ,

Murdoch MacLeiman 
Chief Executive 
Telegraph Media Group 
111 Buckingham Palace Road 
London SWTW ODT

David Abraham 
CEO
Channel 4
124 Horsefenry Road 
London SWIP 2TX
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S L A U G H T E R  A N D  M A Y
One BunhiH Row 
London EC1Y 8YY 
1+44(0)20 7600 1200 
F +44 (0)20 7090 SOOO

News Corporation / British Sky Broadcasting:
Public Interest Intervention Pursuant to Enterprise Act 2002

1.

1.1

2,1

2.2

2.3

2.4

2.5

Introduction

This paper outlines the clear legal case for issuing a public interest intervention notice to 
ensure proper assessment of News Corporation's acquisition of British Sky 
Broadcasting (“BSkyB”) (the “Takeover”).

Nature of Public Interest Intervention

Low standard for intervention

The Secretary of State has power to issue a public interest intervention notice under 
Section 42 or Section 67 of the Enterprise Act 2002 {the “Act”) if “he believes it is orm^ 

the case that [a] public interest consideration is relevant' to the Takeover (emphasis 

added). ■'

The Act therefore merely requires the Secretary of State to believe that the public 
interest consideration may be relevant to the Takeover.

This low hurdle for intervention is in keeping with the nature of the intervention decision; 
it is simply a decision to review the transaction with a view to assessing whether or not 
any substantive concerns arise.

Clear around for intervention -  cross-rhedia plurality

The public interest grounds on which the Secretary of State is empowered to issue an 
intervention notice include cross-media “plurality” i.e. “the need, in relation to every 
different audience in the United Kingdom...for there to be a sufficient plurality of 
persons with control of the media enterprises serving that audience".̂

Government guidance on Public Interest Intervention in Media Mergers^ (the 
“Guidance”) explains that this cross-media plurality is concerned with “ensuring that 
control of media enterphses is not overly concentrated in the hands of a limited number 
of persons. It would be a concern for any one person to control too much of the media

P238

■> Sertion 42 relates to a conventional public interest intervention notice and Sertion 57 relates to a European 
Intervention Notice (the latter being used where the competition aspects of the case fail within the jurisdiction of the 
European Commission). The public interest test is identical under each section and the term “public interest 
intervention notice" is used in this paper to refer to both forms of notice.

2 Section 58(2C)(a) of the Act.

 ̂May 2004 DTI Guidance.
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2.6

2.7

2.8

because of their ability to influence opinions and control the agenda. This broadcasting 
and cross-media public interest consideration, therefore, is intended to prevent 
unacceptable levels of media and cross-media dominance and ensure a minimum level 
of plurality”.*

Further guidance as to the meaning of "plurality" is given by the Competition 
Commission in its report on BSkyB/!TV.® ,

• There is a clear link between plurality and the democratic process.®

• The key concern is with the provision of news. The top priority placed on news 
of all TV  genres is a consistent theme among independent audience research, 
for example the Competition Commission stated that, "Considering all content 
genres, including current affairs, documentaries and satire, viewers rank news 
hrst In terms of ''societal importance", with a majority of the public saying that, 
news helps them feel part of the democratic process".'̂

• It is a matter of public interest that decisions about the relative importance of 
different news stories should be made by a range of independent people and 
reflect diverse perspectives.®

• Plurality of news should be looked at across newspapers and television.® 

Secretary of State cannot rely on competition review

We understand that News Corporation is seeking to notify the Takeover to the EU 
Commission under the EU Merger Regulation. The role of the EU Commission under 
the EU Merger Regulation is to conduct a competition assessment {the same would be 
true of a UK merger review by the OFT or Competition Commission).

It is clear that the competition review is not a substitute for a proper consideration of 
media plurality. The Guidance makes clear that a competition assessment is not 
sufficient to safeguard plurality in cross-media mergers since e.g. the takeover of a TV 
channel by a newspaper group reduces plurality even if they are not considered

*  Paragraph 7.7.

® Acquisition by British Sky Broadcasting Group pic of 17.9 per cent of the shares in ITV pic, December 2007.

® Paragraph 5.9.

 ̂Paragraph 5.32. 

® Paragraph 5.12. 

® Paragraph 5.35.
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competitors for competition law purposes.'*® Indeed, the EU Merger Regulation 
specifically provides for Member States to conduct their own parallel review of 
“legitimate interests" including “plurality of the media”.'*'’

Secretary of State cannot relv on broadcaster impartiality requirements

2.9 It is important to stress that the need for an assessment of the public interest in relation 
to plurality is not obviated by “due impartiality” requirements on broadcasters (like 
BSkyB). The due impartiality requirements provide that any story which a broadcaster 
chooses to cover must be handled in an impartial manner but they do not address the 
prior question of what stories are covered.

2.10 According to O FCO M  ‘while [due impartiality requirements]...represent important 
controls on impartiality and quality they are not directly concerned with or a substitute 
for regulatory provisions aimed at ensuring sufficient plurality. They are not designed to 
remove the ability of broadcasters to set the agenda by selecting the issues and events 
that are covered in news broadcasting or by determining the relevant importance that 
are given to each of these.’”̂^

3. Substantial Effect of the Takeover on Media Plurality

3.1 The Takeover would substantially reduce media plurality in the UK.

News plurality is already limited .

3.2 The supply of news in the UK is already very concentrated.

3.3 Television is the most widely used and most trusted platform for news.'*  ̂ It is the main 
source of UK  news for 74% of the UK population (maintaining the increase noted 
between 2007 (68%) and 2008 (73%}).'*'* ,

* There are only three significant suppliers of TV  news: the BBC, ITN (supplying 
ITV and Channel 4) and BSkyB (supplying Sky News and Five)."*® These three 
providers supply virtually all TV  news in the UK.

■*® Paragraph 7.3 DTI Guidance.

'*'* Article 21(4).

■ *2 Paragraph 4.39 OFCOM report into BSkyB/lTV.

"*̂  OFCOM; Annexes to New News, Future News, 26 June 2007 paragraph A1.88 and paragraph 5.40 of Competition 
Comnnission report into BSkyB/ITV.

1* OFCOM  Media Ownership Rules Review (July 2009).

'*® Enders Analysis. See also BARB/TNS Infosys cited paragraph 4.14 Competition Commission report into BSkyB/ITV.
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• The five main broadcasters (BBC, iTV, BSkyB, Channel 4 and Five) accounted 
in 2008 for 91.6% of television news viewing. BSkyB is the second biggest TV

’ news provider in the UK  by hours broadcast and third biggest by total hours 
viewed.’'® It also operates the second most popular 24 hour news channel 
after the BBC .’"'

• The Competition Commission found that day-to-day editorial control of output 
remains with the news provider.’'® As a result, BSkyB has editorial control over 
the news output of both Sky News and Five News.

3.4 After television, newspapers and radio are the next most important sources:

• There are only two significant suppliers of national radio news; the BBC and 
BSkyB. These two supply 97.7% of all national radio news. ’'®

• Eight groups account for 100% of national newspaper circulation. News 
Corporation is by far the largest supplier, with a circulation of almost 8 million®® 
and 37% of the audience.®’'

3.5 It is true that there has been a dramatic increase in the number of outlets providing 
news content in particular over the internet. Both the Competition Commission and 
OFCOM  have concluded however that for the foreseeable future, online sources of 
news are more likely to complement than to replace radio, television and newspapers 
as news platforms.®® In 2009, only 6% of consumers rated online as their main source 
of UK news.®®

’'® OFCOM Media Ownership Rules Review (July 2009).

Beyond the BBC News Channel and Sky News, the only other source of 24 hour news to have viewing figures 
statistically significant enough to be recorded by BARB is EuroNews + Fox News (which has only a 0.01% share of 
total T V  viewing in the year 2010 to date.

’'® Paragraph 5.55 Competition Commission report into BSkyB/ITV.

Rajar as cited in paragraph 4.29 OFCOM report into BSkyB/ITV (Sky News and iRN (which is now obtains its news 
supply from BSkyB)).

®° ABC.

®’' Enders Analysis. See also paragraph 5.48 Competition Commission report into BSkyB/ITV.

®® Paragraph 5.44 Competition Commission report into BSkyB/ITV. The Competition Commission also note that most 
online news is provided by the traditional news suppliers. As such, online has a limited ability to introduce plurality 
where the traditional media is concentrated.

®® OFCOM Media Ownership Rules Review (July 2009).
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The supply of news is expected to become more concentrated

3.6 There is general consensus within the industry that even without the Takeover, the 
supply of news will become even more concentrated. For example, News Corporation's 
share of national press circulation is forecast to increase by over 3% by 2014^  ̂ and 
BSkyB ’s presence in pay-TV continues to grow rapidly, with net customer additions of 
418,000 in the 12 months to June 2010.^®

3.7 in addition, ITV and Channel 4 could potentially change news provider to BSkyB. Were 
both over time to change news provider to BSkyB, the viewing hours of TV  news 
provided by either the BBC  or BSkyB would increase to over 90%.̂ ®

3.8 The Takeover is expected further to weaken the position of rival newspapers;

• BSkyB can leverage its strength in pay-TV to enhance News Corporation’s 
position in the newspaper market. BSkyB is the dominant player in pay-TV; 
with almost 10 million subscribers,^^ it accounts for 67% of total UK residential 
subscriptions.^® This market power in pay-TV would allow it to bundle News 
Corporation newspaper subscriptions with pay-TV subscriptions, it is already 
the case that BSkyB bundles broadband and telephony (24.8% of its customers 
also purchase broadband from BSkyB and 21.8% also purchase telephony from 
BSkyB).^® The Takeover would likely give BSkyB the incentive to pursue such a 
bundling strategy including newspapers with a  view foreclosing other 
newspapers’ access to market.

• BSkyB's ability to generate cash (its revenues were almost £6bn last year) 
could support a campaign of "predatory pricing" by News Corporation 
newspapers.®®

P242

®‘̂ ABC and Enders Analysis forecasts.

BSkyB Annual Report 2010.

26 OFCOM  Media Ownership Rules Review (July 2009). 

BSkyB Annual Report 2010.

Enders Analysis.

Enders Analysis.

®® BSkyB Annual Report 2010.
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The Takeover will further reduce plurality

3.9 The Takeover will have ttie direct effect of combining two of the iargest voices in the UK 
media (the largest newspaper supplier and one of the three providers of broadcast 
news), This structural change alone would substantially reduce the “plurality of 
persons” supplying news in the UK.

3.10 A  further impact on plurality arises from the Takeover’s effect on cross-media dynamics. 
Specifically, the takeover of a broadcaster by a newspaper group threatens the ability of 

the more diverse newspaper sector to contribute to plurality in the broadcast news 
sector. The Competition Commission has said that national newspapers are an 
important source of stories covered on broadcast news. Placing a key news 
broadcaster (BSkyB) under the same ownership as the largest newspaper group (News 
Corporation) with an incentive to favour its own stories would curtail the ability of non
News Corporation newspapers to offer a plurality of views beyond their immediate 
readership.®"*

4. Intervention is Consistent with the Purpose of the Legislation and the 
Government’s Own Guidance

Purpose of the ieaisiation

4.1 The provision for a public interest intervention on the grounds of plurality was inserted 
into the Act to deal with exactly this kind of situation. One of the key drivers was Lord 
Puttnam, who as Chair of the Joint Committee on the Communications Bill proposed 
two successive sets of amendment to introduce a media plurality consideration.®^

4.2 In a recent article in The Observer®® Lord Puttnam stated;

“The desire of News Corporation to buy,the almost 61% of pay TV operator BSkyB it 
does not already own goes to the heart of arguments about media plurality in a modem 
democracy.”

“It was precisely to protect such plurality that in 2002, as Chairman of the Joint Scrutiny 
Committee on the Communications Bill, I and colleagues from all sides of the House 
fought the government (and the opposition front bench) to ensure that provisions were 
inserted in the Bill that gave the Secretary of State the power to intervene and make

®’* Paragraph 5.45 Competition Commission report into BSkyB/lTV, See also the OFCOWI report into BSkyB/ITV on the 
importance of cross-media dynamics. .

®® Each of these was withdrawn but the Government introduced its own amendments, in the form of the provisions now 
in force.

®® The Observer 1 s”’ September 2010.
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referrals in relation to takeovers and mergers involving TV, radio and newspaper 
companies”.

Government guidance

4.3 Consistent with the legislation, a sensible reading of the Guidance (as outlined above), 
suggests that the Secretary, of State should intervene. There is a statement in the 
Guidance which suggests that, save in exceptional circumstances, the Secretary of 
State will consider intervention only in cases where media ownership rules have been 
removed by the Communications Act 2003A^ However, this statement is not expressed 
as an absolute rule and the Secretary of State cannot reasonably apply this here. The 
following points are relevant to this;

• The Secretary of State acting reasonably should take a purposive approach 
taking into account both the purpose behind the public interest regime and 
developments in the market.

• The previous media ownership rules can be traced back to the Broadcasting 
Act 1990, At the time these were put into place, BSkyB was clearly not the 
news powerhouse it is today. BSkyB was only formed in 1990. Indeed BSkyB 
has grown considerably since tiie Guidance was issued in 2004.

• Were the Secretary of State to decline to intervene on this basis, it would
therefore produce bizarre consequences. By way of example, the previous 
media ownership rules would have prevented News Corporation (as the owner 
of national newspapers with more than 20% of the market) acquiring the 
Channel 5 licence holder. And yet Five has a tower viewing share than 
BSkyB ’ŝ s and receives its news supply from BSkyB (which is also clearly a 
provider of news to other channels). Similarly, the previous media ownership 
rules would have prevented News Corporation (as the owner of national 
newspapers with more than 20% of the market) acquiring a national radio 
operator. And yet BSkyB provides the news supply of virtually every (non-BBC) 
radio station in the UK. It is therefore clear that the Takeover has more serious 
implications for plurality than some of the transactions previously prohibited by 
Broadcasting Act 1990. '

4.4 It must be recalled that the Guidance does not have the force of law. A  non-intervention 
decision based on an interpretation of the Guidance which produced the bizarre 
consequences outlined above would fail to meet basic public law requirements of 
reasonableness and would be susceptible to judicial review,

3 4 Paragraph 8.2.

Channel 5's viewing share as measured by BARB as at December 2009 was 3.8%. The equivalent figure for BSkyB 
is 7.3%.
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4.5 !t is also worth noting that Communications Act 2003 would prohibit outright News 
Corporation from acquiring more than 20% of iTV (under the “20/20” rule).̂ ® The 
Takeover would involve News Corporation acquiring 100% of the only other significant 
privately owned broadcast news supplier. This further demonstrates that it was 
precisely to deal with this type of merger that the media plurality provisions were 
inserted into the Act.

5. BSkyB’s Current 39% Ownership Cannot Justify a Lack of Scrutiny

The legislation specificailv provides for intervention in these circumstances

5.1 For the avoidance of any doubt, it is not correct to assume that News Corporation’s 
existing 39% stake in BSkyB means that there is no scope for a media plurality review 
of BSkyB for these purposes.

5.2 The media plurality provisions in the Act^  ̂ specifically provide that where two media 
enterprises (here News Corporation/News International and BSkyB) serving the same 
audience (which, as above, covers the cross-media provision of news)®® are part of a 
"merger situation" and thereby "cease to be distinct" (which includes a move from 39% 
to 100%) then:

"the number of such enterprises serving that audience shall be assumed to be more 
Immediately before they cease to be distinct than it is afterwards".̂ ^

5.3 The Guidance states in relation to this provision:

"All such mergers, including those involving, an increase in levels of control of such 
media enterprises [which is the case for the Takeover], may be examined for the 
purposes of subsection (2C). This means that the Secretary of State can assess 
whether, as a result of the merger, there will still be a sufficient plurality of persons with 
control of the enterprises serving the relevant audience even though the number of 
enterprises serving that audience may be unchanged."

®® Paragraph 2 of Part 1 of Schedule 14 to the Communications Act 2003. The Competition Commission has confirmed 
that this regulatory framework “while relevant to the plurality of news,..does not on its own ensure a sufficiency of 
plurality of news" (paragraph 5.38).

Section 58A(4),

®® Paragraph 7,12 of the DTI Guidance explains that the “Secretary of State may define an audience in relation to a 
media enterprise in the manner she considers appropriate...This.enables the Secretary o f State to treat different 
audiences as separate or group them together. The audience could therefore include cross media coverage and 
could include newspaper readership'. ■

The Explanatory Notes to the Act stale (at paragraph 804): "This means that all such mergers, including those 
involving an increase in levels o f control o f such media enterprises, may be scrutinised for the purposes o f subsection 
(2C(a)j, even though the number o f enterprises may in fact be unchanged'.
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5.4 The Court of AppeaH® put this succinctly as follows;

"Section 58A(4) precludes an argument that, because B [here BSkyB] /s already under 
the [minority i.e. 39%] control of A at the start [pre-Takeover], the added level of control 
[in moving to 100%] makes no difference, and the number of enterprises serving the 
relevant audience is the same before and after the [relevant merger situation]".

5.5 The Court of Appeal in the same case'*"' went on to clarify:'*^

“When it comes to assessing the plurality of the aggregate number of relevant 
controllers [of media enterprises] and considering the sufficiency of that plurality, the 
Commission may, and should, take into account the actual extent of the control 
exercised and exercisable over a relevant enterprise by another [here News 
Corporation over BSkyB], whether it is a case of deemed control resulting from material 
influence under section 26 or rather one of actual common ownership or control.” .

There would be a fundamental change in the nature of control over BSkvB

5.6 In practice the Takeover will result In the following relevant change in the nature of 
control over BSkyB;

(I) A s a  matter o f law. the directors of BSkyB have a duty to promote the success 
of the company, for the benefit of the shareholders as a whole."*® As a listed 
company it also currently has an obligation under the UK Listing Rules to treat 

, alt shareholders equally and to ensure that certain transactions with News
Corporation are carried out on terms that are fair and reasonable to 
shareholders as a whole and, in the case of larger transactions, to seek the 
prior approval of minority shareholders for such transactions.

In essence, the fact that News Corporation is only a minority shareholder in 
BSkyB means that currently the directors of BSkyB legally cannot seek to 
favour News Corporation and must instead act independently in the interests of 
all shareholders. In circumstances where BSkyB is 100% owned by News 
Corporation, the UK Listing Rule constraints would be removed and directors 
would be able to take account of the benefit to the News Corporation group as a 
whole when discharging their duty to promote the success of the company, 
BSkyB ’s operations could then be directed for the benefit (financial and/or 
political) of News Corporation.

Paragraph 53 BSkyB v Competition Commission. 

"*■ ’ Paragraph 121 BSkyB v Competition Commission. 

Appiying Section 58A(5).

Section 172 Companies Act 2006.
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5.7

5.8

(ii) As a matter of fact, News Corporation’s minority ownership means that currently 
it has only limited influence over the appointment of BSkyB management. For 
example, as at the end of its last financial year, only five of BSkyB's fourteen 
directors were reported as being employees or former employees of News 
Corporation."”  However, in circumstances where BSkyB was 100% owned by 
News Corporation, News Corporation could unilaterally appoint and dismiss all 
of the BSkyB management.

(iii) Looking below Board level, it has previously been found that the editorial staff of 
Sky News are not currently under control or influence of News Corporation. 
The Competition Commission has previously reported that “we received no 
evidence from third parties to suggest that senior executives at BSkyB or its 
parent companies exerted infiuence on the Sky News agenda”.^ Therefore, it 
is clear that BSkyB’s news output must currently be treated as distinct from 
News Corporation for the purposes of assessing plurality. Again, that can be 
expected to change post-Takeover,

The conclusion that the Takeover would result in a change in control over BSkyB 
appears to be confirmed by News Corporation. As above, we understand that News 
Corporation intends to. notify the Takeover for competition clearance from the EU 
Commission.'*® Since jurisdiction only arises under the European Union Merger 
Regulation in the event of a change of control of the target company,'*’ ' News 
Corporation must itself recognise that the Takeover will result in a change in the control 
of BSkyB.

Given the evidence that BSkyB is currently distinct from News Corporation and that this 
distinct status would be lost as a result of the Takeover, it is clear that the Takeover 
would result in a reduction in plurality notwithstanding News Corporation’s existing 
minority ownership.

6. Conclusion

6.1 It follows from the above that there is a compelling legal case for issuing an intervention 
notice. In summary:

(i) The standard for intervention is low -  the Secretary of State only needs to 
believe that it niay be the case that a public interest consideration is relevant

Page 38 BSkyB Annual Review 2010.

Paragraph 5.57 Competition Commission report into BSkyB/ITV. 

“*® News Corporation announcement dated 15 June 2010.

Article 3(1) European Union Merger Regulation.
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SLAUGHTER AND MAY 11

(ii) The legislation clearly provides for intervention on the basis of cross-media 
plurality -  in particular in the provision of news. Such plurality is widely 
recognised to be a key part of the democratic process.

(iii) Plurality in the provision of news is already limited and is widely expected to 
become more concentrated. Three suppliers (BBC. !TN and BSkyB) account 
for virtually all of the UK’s broadcast news supply. Two suppliers (BBC and 
BSkyB) account for virtually ail UK national radio news supply. News 
Corporation accounts for a 37% share in the supply of national newspapers.

(iv) The Takeover would therefore combine one of the three TV news suppliers and 
two radio news suppliers with the largest supplier of national newspapers. The 
Takeover would also undermine the reporting of newspaper stories in the 
broadcast media (a key additional source of plurality).'*®

(v) intervention is also consistent with the Government’s own guidance (on any 
reasonable application). There is a statement in the Guidance which suggests 
that, save in exceptional circumstances, the Secretary of State will consider 
intervention only in cases where media ownership rules have been removed by 
the Communications Act 2003.*® However, this statement is not expressed as 
an absolute rule and to interpret it as such would be at odds with the overall 
Guidance and the clear purpose behind the public interest regime. It wouid also 
fail to meet basic public law requirements of reasonableness.

(vi) The legislation specifically provides for intervention in circumstances like these
i.e, where there is a move from 39% to 100%. Such a move would clearly 
change the nature of control over BSkyB -  in future its operations would be 
directed not for the benefit of a wider group of shareholders but instead for the 
benefit (financial and/or political) of News Corporation.

6.2 It follows that the only appropriate course of action is to ensure proper assessment of
the Takeover by issuing an intervention notice.

Slaughter and May
7 O ctober 2010

EC102670043

The Takeover would give BSkyB the ability and incentive to favour stories in News Corporation newspapers and 
incentivise News Corporation newspapers to favour the stories and actual output (e.g. video via the newspapers’ 
websites) of BSkyB. •

*® Paragraph 8,2.

P248

MOD300001622



For D istribution  to C P s

D e a r  V in c e  C a b le ,

W e  a r e  p le a s e d  to  h e a r  th a t  y o u  m ig h t  s t a n d  u p  to  M u r d o c h  a n d  

r e fu s e  to  let h is  B S k y B  t a k e o v e r  b id  g o  t h r o u g h  o n  th e  n od .

W e  k n o w  th a t  h is  la w y e r s  a n d  lo b b y is t s  w ill b e  p ilin g  o n  th e  

p r e s s u r e .  B u t  p le a s e  d o n 't  fee l te m p te d  to  b a c k  d o w n .  W e 'r e  s i g n in q  

th e  le tte r to  y o u  in o u r  t h o u s a n d s  to  p r o v e  to  y o u  th a t  if y o u  d o  

s t a n d  u p  to  R u p e r t  M u r d o c h ,  th e  p u b lic  w ill s u p p o r t  y o u .

P l e a s e  d o n 't  g iv e  R u p e r t  M u r d o c h  e v e n  m o r e  co n tro l,

Y o u r s ,

1 8 ,9 5 6  3 8  D e g r e e s  m e m b e r s

%
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John Ridding
Chief Executive Officer 
Financial Times
Number One 
Southwark Bridge 
London SE1 9HL

'TsI: +44 (0)20 7873 3000 
Fax; +44 (0)20 7873 3081 
Email: john.riddlng@ftcom 
www.ft.com

14 October 2010

The Rt Hon Dr Vince Cable MP
Secretary of State for Business, Innovation and Skills and President of the Board of 
Ministerial Correspondence Unit 
Department for Business, innovation & Skills 
1 Victoria Street 
London SW1H OET

'rade

P250

Dear Dr Cable,
I am writing to ask you to refer the proposed takeover of BSkyB by News Corporation to Ofcom 
for full scrutiny.
We at the FT believe the proposed move raises serious concerns about media plurality and 
cross-subsidy of media channels, in particular, we are concerned that the allocation of financial 
resources from TV to newspaper operations, and the scope for bundling TV channels with 
newspapers and websites, will distort the market for news media.

More broadly, we think this is a good and important time for Ofcom to consider its regulatory 
mission in light of the rapid evolution of the industry and the blurring of distinctions between 
media channels and operators. :
! am attaching an opinion from Slaughter and May, which I think you may already have been sent 
by other media companies, and which articulates in more detail the sound case for your 
intervention and referral. We believe there is ample scope for a referral under the terms of the 
Enterprise Act 2002 (as amended by the Communications Act 2003).

Please don’t hesitate to ask us for any further information or opinion.

Yours sincerely,

John Ridding 
CEO, Financial Times

The Financial Times Limited Registered No, 227590 England 
^g is te re d  Office: Number One Southwark Bridge London SE1 9HL
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fPRAFTI

News Corporation / B ritish  Sky Broadcasting:
Pub lic  Interest Intervention Pursuant to Enterprise A ct 2002

1. Introduction

1.1 This paper outlines the dear legal case for issuing a public interest intervention notice to 
ensure proper assessment of News Corporation’s acquisition of British Sky 
Broadcasting ("BSkyB”) (the “Takeover”).

2. Nature of Pub lic  Interest intervention

2.1

2.2

2.3

2.4

2.5

Low standard for intervention

The Secretary of State has power to issue a public interest intervention notice under 
Section 42 or Section 67 of the Enterprise Act 2002 (the “Act”) if “he believes it is ormay_ 
be the case that [a] public interest consideration is relevanf to the Takeover (emphasis 
added).'* .

The Act therefore merely requires the Secretary of State to believe that the public 
interest consideration may be relevant to the Takeover.

This low hurdle for intervention is in keeping with the nature of the intervention decision; 
it is simply a decision to review the transaction with a view to assessing whether or not 
any substantive concerns arise.

Clear around for intervention -  cross-media plurality

The public interest grounds on which the Secretary of State is empowered to issue an 
intervention notice include cross-media “plurality” i.e. “the need, in relation to every 
different audience in the United Kingdom...for there to be a sufficient plurality of 
persons with control of the media enterprises serving that audience".̂

Government guidance on Public Interest Intervention in Media Mergers^ (the 
“Guidance”) explains that this cross-media plurality is concerned with “ensuring that 
control of media enterprises is not overly concentrated in the hands of a limited number 
of persons. It would be a concern for any one person to control too much of the media 
because of their ability to influence opinions and control the agenda. This broadcasting 
and cross-media public interest consideration, therefore, is intended to prevent

■* Section 42 relates to a conventional public interest intervention notice and Section 67 relates to a European 
Intervention Notice (the latter being used where the competition aspects of the case fall within the jurisdiction of the 
European Commission).' The public interest test is identical under each section and the term “public interest 
intervention notice” is used in this paper to refer to both forms of notice.

2 Section 58(2C)(a) of the Act.

2 May 2004 DTI Guidance.
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unacceptable levels of media and cross-media dominance and ensure a minimum level 
ofpluraiit/.'*̂  ■

2.6 Further guidance as to the meaning of "plurality" is given by the Competition 
Commission in its report on BSkyB/ITV.®

• There is a clear link between plurality and the democratic process.®

• The key concern is with the provision of news. "Considering all content genres, 
including current affairs, documentaries and satire, viewers rank news first in 
terms of "societal importance", with a majority of the public saying that news 
helps them feel part of the democratic process"7

• It is a matter of public interest that decisions about the relative importance of 
different news stories should be made by a range of independent people and 
reflect diverse perspectives.®

• Plurality of news should be looked at across newspapers and television.®

Secretary of State cannot relv on competition review ■

2.7 We understand that News Corporation is seeking to notify the Takeover to the EU 
Commission under the EU Merger Regulation. The role of the EU Commission under 
the EU Merger Regulation is to conduct a competition assessment (the same would be 
true of a UK merger review by the OFT or Competition Commission).

2.8 It is clear that the competition review is not a substitute for a proper consideration of 
media plurality. The Guidance makes clear that a competition assessment is not 
sufficient to safeguard plurality in cross-media mergers since e.g. the takeover of a TV 
channel by a newspaper group reduces plurality even if they are not considered 
competitors for competition law purposes.'*® indeed, the EU Merger Regulation

** Paragraph 7.7.

® Acquisition by British Sky Broadcasting Group pic of 17.9 per cent of the shares in ITV pic, December 2007. 

® Paragraph 5.9.

 ̂Paragraph 5.32. ,

® Paragraph 5.12.

® Paragraph 5.35.

*® Paragraph 7.3 DTI Guidance.
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specifically provides for Member States to conduct their own parallel review of 
“ legitimate interests” including “plurality of the media”.’’’'

3. Substantia l Effect o f the Takeover on Media P lurality

3.1 The Takeover would substantially reduce media plurality in the UK.

News Plurality is already limited

3.2 The supply of news in the UK is already very concentrated.

3.3 Television is the most used and most trusted platform for news:’^

• There are only three significant suppliers of TV news: the BBC, ITN (supplying 
ITV and Channel 4) and BSkyB (supplying Sky News and Five).’"̂  These three 
providers supply virtually ail TV news in the UK.

• The five main television channels (BBC, ITV, BSkyB, Channel 4 and Five) 
account for over 97.5% of television news viewing. We also note the 
Competition Commission's finding that day-to-day editorial control of output 
remains with the news p rov ide r.A s  a result, BSkyB has editorial control over 
the news output of both Sky News and Five News.

3.4 After television, newspapers and radio are the next most important sources:

• There are only two significant suppliers of national radio news: the BBC and 
BSkyB. These two supply 97.7% of all national radio news.

• Eight groups account for 100% of national newspaper circulation. News 
Corporation is by far the largest supplier, with a circulation of almost 8 million’® 
and 37% of the audience.’*̂

11Article 21 (4).

’’ 2 OFCOM: Annexes to New News. Future News, 26 June 2007 paragraph A1.88 and paragraph 5.40 of Competition 
Commission report into BSkyB/ITV.

Enders Analysis. See also BARBfTNS Infosys cited paragraph 4.14 Competition Commission report into BSkyB/ITV,

Paragraph 5,55 Competition Commission report into BSkyB/ITV.

.’'® Rajar as cited in paragraph 4.29 OFCOM report into BSkyB/ITV (Sky News and IRN (which is now obtains its news 
supply from BSkyB)). ^

’ ®ABC.

Enders Analysis. See also paragraph 5.48 Competition Commission report into BSkyB/ITV.
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3.5 It is true that there has been a dramatic increase in the number of outlets providing 
news content in particular over the internet. Both the Competition Commission and 
OFCOM have concluded however that for the foreseeable future, online sources of 
news are more likely to complement than to replace radio, television and newspapers 
as news platforms.’’®

The supply of news is expected to become more concentrated

3.6 There is general consensus within the industry that even without the Takeover, the 
supply of news will become even more concentrated. For example:

• Although 40% owned by ITV, ITN's most recent accounts were heavily qualified, 
in part due to its pension deficit.

• News Corporation's share of national press circulation is forecast to increase by 
over 3% by 2014.’'®

• BSkyB's presence in pay-TV continues to grow rapidly, with net customer 
additions of 418,000 in the 12 months to June 2010.®°

3.7 The Takeover is expected further to weaken the position of rival newspapers;

• BSkyB can leverage its strength in pay-TV to enhance News Corporation’s 
position in the newspaper market. BSkyB is the dominant player in pay-TV; 
with almost 10 million subscribers,®'’ it accounts for 67% of total UK residential 
subscriptions.®® This market power in pay-TV would allow it to bundle News 
Corporation newspaper subscriptionswith pay-TV subscriptions. It is already 
the case that BSkyB bundles broadband and telephony (24.8% of its customers 
also purchase broadband from BSkyB and 21.8% also purchase telephony from 
BSkyB).®® The Takeover would likely give BSkyB the incentive to pursue such a 
bundling strategy including newspapers with a view foreclosing other 
newspapers' access to market.

'’ ® Paragraph 5.44 Competition Commission report into BSkyB/ITV. The Competition Commission also note that most 
online news is provided by the traditional news suppliers. As such, online has a limited ability to introduce plurality 
where the traditional media is concentrated.

'*® A BC  and Enders Analysis forecasts.

®° BSkyB Annual Report 2010. '

®’’ BSkyB Annual Report 2010,

®® Enders Analysis.

23 Enders Analysis.
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BSkyB's ability to generate cash (its revenues \were almost £6bn last year) 
could support a campaign of "predatory pricing" by News Corporation 
newspapers 24

The Takeover will further reduce piuralitv

3.8 The Takeover wii! have the direct effect of combining two of the largest voices in the UK 
media (the largest newspaper supplier and one of the three providers of broadcast 
news). This structural change alone would substantially reduce the “plurality of

. persons" supplying news in the UK.

3.9 A further threat to plurality arises from the Takeover's effect on cross-media dynamics.
, Specifically, the takeover of a broadcaster by a newspaper group seriously threatens the

ability of the most diverse section of the national media (the newspapers) to inject 
plurality into the very consolidated broadcast media. Newspapers are an important 
source of stories covered on broadcast news^® -  this currently allows the newspapers to 
influence the agenda beyond their comparatively small direct audiences. This relies 
however on broadcasters being independent and selecting newspaper stories even- 
handedly. Placing a key news broadcaster (BSkyB) under the same ownership as the 
largest newspaper group (News Corporation) wiffi an incentive to favour its own stories 
would curtaii the ability of non-News Corporation newspapers to offer a plurality of views 
beyond their immediate readership,

3.10 The Takeover’s impact on plurality is likely to be even more serious in respect of some
audiences. For example, the Competition Commission has found that News 
Corporation is especially dominant in the supply of news to the C2DE socio-economic 
groups.2® . . .

4. Intervention is Consisten t with the Purpose o f the Leg isla tion and the 
Governm ent’s  Own Guidance

Purpose of the legislation

4.1 The provision for a public interest intervention on the grounds of plurality was inserted 
into the Act to deal with exactly this kind of situation. One of the key drivers was Lord

BSkyB Annual Report 2010.

Paragraph 5.45 Competition Commission report into BSkyB/ITV. See also the OFCOM report into BSkyB/lTV on the 
importance of cross-media dynamics ,

^®Paragraph 5.49 Competition Commission report into BSkyB/lTV
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Puttnam, who as Chair of the Joint Committee on the Communications Bill proposed 
two successive sets of amendment to introduce a media plurality consideration.^^

4.2 In a recent article in The Observer^® Lord Puttnam stated:

“The desire of News Corporation to buy the almost 61% of pay TV operator BSkyB it 
does not already own goes to the heart of arguments about media plurality in a modern 
democracy. ”

“It was precisely to protect such plurality that in 2002, as Chairman of the Joint Scrutiny 
Committee on the Communications Bill, I and colleagues from all sides of the House 
fought the government (and the opposition front bench) to ensure that provisions were 
inserted in the Bill that gave the Secretary of State the power to intervene and make 
referrals in relation to takeovers and mergers involving TV, radio and newspaper 
companies”.

Government guidance

4.3 . Consistent with the legislation, a sensible reading of the Guidance (as outlined above),
suggests that the Secretary of State should intervene.

4.4 The Guidance does suggest that intervention would not normally be made in relation to 
mergers where there has not been any media ownership ru le s .H ow e ve r, the 
Secretary of State cannot reasonably apply this here. The following points are relevant 
to this:

.  The Secretary of ^ t e  acting reasonably should take a purposive approach 
taking into account both the purpose behind the public interest regime and 

. developments in the market.

• The previous media ownership rules can be traced back to the Broadcasting 
Act 1990. At the time these were put into place, BSkyB was dearly not the 
news powerhouse it is today. BSkyB was only formed in 1990. Indeed BSkyB 
has grown considerably since the Guidance was issued in 2004.

• Were the Secretary of State to decline to intervene on this basis, it would 
therefore produce bizarre consequences. By way of example, the previous 
media ownership rules would have prevented News Corporation (as the owner 
of national newspapers with more than 20% of the market) acquiring the

Each of these was withdrawn but the Government introduced its own amendments, in the form of the provisions now 
in force. '

The Observer 19'̂  September

^  Paragraph 3.2
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Channel 5 licence holder. And yet Five has a lower viewing share than 
BSkyB’s “̂ and receives its news supply from BSkyB (which is also clearly, a 
provider of news to other channels). Similarly, the previous media ownership 
rules would have prevented News Corporation (as the owner of national 
newspapers wfith more frian 20% of the market) acquiring a national radio 
operator. And yet BSkyB provides the news supply of virtually every (non-BBC 
radio station) in the UK. It is therefore clear that the Takeover has more serious 
implications for plurality that some of the transactions previously prohibited by 
Broadcasting Act 1990.

4.5 It must be recalled that the Guidance does not have the force of law. A non-intervention 
decision based on an interpretation of the Guidance which produced the bizarre 
consequences outlined above would fail to meet basic public law requirements of 
reasonableness and would be susceptible to judicial review.

4.6 It is also worth noting that Communications Act 2003 would prohibit outright News 
Corporation from acquiring more than 20% of ITV (under the “20/20” rule).^'' The 
Takeover would involve News Corporation acquiring 100% of the only other significant 
privately owned broadcast news supplier. This further demonstrates that it was 
precisely to deal with Ms type of merger that the rhedia plurality provisions were 
inserted into the Act.

5, B S kyB ’s  Current 39% Ownersh ip Cannot Ju s tify  a Lack o f Scrutiny

The legislation specifically provides for intervention in these circumstances

5.1 For the avoidance of any doubt, it is. not correct to assume that News Corporation’s 
existing 39% stake in BSkyB means that there is no scope for a media plurality review 
of BSkyB for these purposes.

5.2 The media plurality provisions in the Act^^ specifically provide that where two media 
enterprises (here News Corporation/News International and BSkyB) serving the same 
audience (which, as above, covers the cross-media provision of news)^^ are part of a

30 Channel 5’s viewing share as measured by BARB as at December 2009 was 3.8%. The equivalent figure for BSkyB 

is 7.3%. .

Of Paragraph 2 of Part 1 of Schedule 14 to the Communications Act 2003. The Competition Commission has confirmed 
that this regulatory framework “while relevant to the plurality of news...does not on its own ensure a sufficiency of 
plurality of news" (paragraph 5.38).

' 32 Section 58A(4).

33 Paragraph 7.12 of the DTI Guidance explains that the '̂ Secretary of State may define an audience in relation to a 
media enterprise in the manner she considers appropriate...This enables the Secretary of State to treat different 
audiences as separate or group them together. The audience could therefore include cross media coverage and 
could include newspaper readership".
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"merger situation" and thereby "cease to be distinct" (which includes a move from 39% 
to 100%) then:

“the number of such enterprises serving that audience shall be assumed to be more 
immediately before they cease to be distinct than it is afterwards".̂ ^

5.3 The Guidance states in relation to this provision:

"AH such mergers, including those involving an increase in levels of control of such 
media enterprises [which is the case for the Takeover], may be examined for the 
purposes of subsection (2C). This means that the Secretary of State can assess 
whether, as a result of the merger, there will still be a sufficient plurality of persons with 
control of the enterprises serving the relevant audiegce even though the number of 
enterprises serving that audience may be unchanged."

5.4 The Court of AppeaP® put this succinctly as follows:

"Section 58A(4) precludes an argument that, because B [here BSkyB] is already under 
the [minority i.e. 39%] control of A at the start [pre-Takeover], the added level of control 
[in moving to 100%] makes no difference, and the number of enterprises serving the 
relevant audience is the same before and after the [relevant merger situation]’’.

5.5 The Court of Appeal in the same case®® went on to clarify:®''

"When it comes to assessing the plurality of the aggregate number of relevant 
controllers [of media enterprises] and considering the sufficiency of that plurality, the 
Commission may, and should, take into account the actual extent of the control 
exercised and exercisable over a relevant enterprise by another [here News 
Corporation over BSkyB], whether it is a case of deemed control resulting from material 
influence under section 26 or rather one of actual common ownership or control."

5.6

There would be a fundamental change in the nature of control over BSkvB

In practice the Takeover wilt result in the following relevant change in the nature of 
control over BSkyB:

The Explanatory Notes to the Act state (at paragraph 804); "This means that all such mergers, including those 
involving an increase in levels of control of such media enterprises, may be scrutinised for the purposes of subsection 
(2C(a)), even though the number of enterprises may in fact be unchangerf.

BSkyB V Competition Commission paragraph 53.

Paragraph 121. ,

Applying Section 58A(5). ■ '
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(i) As a matter of law, the directors of BSkyB have an duty to promote the success 
of the company, for the benefit of the shareholders as a wholeA^ As a listed 
company it also currently has an obligation under the UK Listing Rules to treat 
all shareholders equally and to ensure that certain transactions with News 
Corporation are carried out on terms that are fair and reasonable to 
shareholders as a whole and, in the case of larger transactions, to seek the 
prior approval of minority shareholders for such transactions.

In essence, the fact that News Corporation is only a minority shareholder in 
BSkyB means that currently the directors of BSkyB legally cannot seek to 
favour News Corporation and must instead act independently in the interests of 
ail shareholders. In circumstances where BSkyB is 100% owned by Ne\ws 
Corporation, the UK Listing Rule constraints would be removed and directors 
would be able to take account of the benefit to the News Corporation group as a 
whole when discharging their duty to promote the success of the company. 
BSkyB’s operations could then be directed for the benefit (financial and/or 
political) of News Corporation.

(ii) As a matter of fact. News Corporation’s minority ownership means that currently 
it has only limited influence over the appointment of BSkyB management. For 
example, as at the end of its last financial year, only five of BSkyB's fourteen 
directors were reported as being employees or former employees of News 
Corporation.^® However, in circumstances where BSkyB was 100% owned by 
News Corporation, News Corporation could unilaterally appoint and dismiss all 
of the BSkyB management.

(iii) Looking below Board level, it has previously been found that the editorial staff of 
Sky News are not currently under control or influence of News Corporation. 
The Competition Commission has previously reported that “we received no

' evidence from third parties to suggest that senior executives at BSkyB or its 
parent companies exerted influence on the Sky News agenda”. Therefore, it 
is clear that BSkyB’s news output must currently be treated as distinct from 
News Corporation for the purposes of assessing plurality. Again, that can be 
expected to change post Takeover.

5.7 The conclusion that the Takeover would result in a change in control over BSkyB 
appears to be confirmed by News Corporation. As above, we understand that News 
Corporation intends to notify the Takeover for competition clearance from the EU 
Commission.^"' Since jurisdiction only arises under the European Union Merger

^  Section 172 Companies Act 2006.

39 Page 38 BSkyB Annual Review 2010.

Paragraph 5.57 Competition Commission report into BSkyB/ITV 

News Corporation announcement dated 15 June 2010.
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5,8

Regulation in the event of a change of control of the target c o m p a n y , ^2 News 
Corporation must itself recognise that the Takeover will result in a change in the control 
of BSkyB.

Given the evidence that BSkyB is currently distinct from News Corporation and that this 
distinct status would be lost as a result of the Takeover, it is dear that the Takeover 
would result in a reduction in plurality notwithstanding News Corporation's existing 
minority ownership.

6. Conc lu s ion

6.1 It follows from the above that there is a compelling legal case for issuing an intervention
notice. In summary;

(i) The standard for intervention is low -  the Secretary of State only needs to 
believe that it may be the case that a public interest consideration is relevant.

(ii) The legislation clearly provides for intervention on the basis of cross-media 
plurality -  in particular in the provision of news. Such plurality is widely 
recognised to be a key part of the democratic process.

(iii) Plurality in the provision of news is already limited and is widely expected to 
become more concentrated. Three suppliers {BBC, ITN and BSkyB) account 
for virtually all of the UK’s broadcast news supply. News Corporation accounts 
for 37% share in the supply of national newspapers.

(iv) The Takeover would therefore combine one of the three broadcast news 
suppliers with the largest supplier of national newspapers. The Takeover would 
also undermine the reporting of newspaper stories in the broadcast media (a 
key additional source of plurality).,^

(v) Intervention is also consistent with the Government’s own guidance (on any 
reasonable application). There is a statement in the Guidance which suggests 
that only exceptionally would the Secretary of State consider intervention other 
than in cases where media ownership rules have been removed by the 
Communications Act 2003. The Secretary of State cannot hide behind that 
statement (which does not have force of law). To do so, would cut across both 
the Guidance more generally and the clear purpose behind the public interest 
regime. It would have bizarre consequences (as outlined above) and would 
therefore fail to meet basic public law requirements of reasonableness.

2̂ Article 3(1) European Union Merger Regulation.

*2 The Takeover would give BSkyB the ability and incentive to favour stories in News Corporation newspapers.
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(vi) The legislation specifically provides for intervention in circumstances like these 
i.e. where there is a move from 39% to 100%. Such a move would clearly 
change the nature of control over BSkyB -  in future its operations would be 
directed not for the benefit of a wider group of shareholders but instead for the 
benefit (financial and/or political) of News Corporation.

6.2 it follows that the only appropriate course of action is to ensure proper assessment of 
the Takeover by issuing an intervention notice.

S laughter and May
[30 Septem ber 2010]

EC102670043
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BIS Departm ent for Business 
Innovation &  Skills

The Rt Hon Vince Cable MP
Secretary of State for Business. 

Innovation a net Skills

ian Livingston 
BT Group 
B T  Centre 
81 Newgate Street 
London 
E C 1 A 7 A J

Our ref. 218988 
Your ref;

11̂  October 2010

Thank you for your further letter of 16 September about News Corporation s  
plans to acquire 100% of the shares in British Sky Broadcasting (BSkyB). I 
will take your representations into account in considering whether to intervene 
in this merger on public interest grounds.

VINCfc GAfcJLt

1 Victoria Street, London SW1H GET 
www.bis.gov.uk

E n q u ir i e s +44 (0)20 7215 5000 [ Minicom+44 (0) 20 7215 6740 i Contact u s  www.bis.gov.uk/contact-us
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BIS Departm ent for Business 
Innovation & Skills

The Rt Hon Vince Cable MP
Seci'Btai>' of State for Dusiness. 
Innovation and Skills

Mark Thompson 
Director-General 
B B C
Room  5126 
White City 
201 W ood Lane 
London 
W 1 2 7TS

Our ref; 220292 

Your ref;

^0 October 2010

Thank you for your letter of 8 October enclosing analysis by Slaughter & May 
of the case for a public interest intervention in respect of News Corporation’s  
plans to acquire 100% of the shares in British Sky Broadcasting Group. I will 
take this analysis into account in reaching a  decision on whether to intervene 
in this merger.

V IN C E  C A B L ti

Cc:

Ian Livingston, BT
Andrew Miller, Guardian Media Group
Kevin Beatty, Associated Newspapers Limited Daily Mail, Mail on Sunday, 

Metro
S ly  Bailey, Trinity Mirror Pic
Michael Pelosi, Northcliffe Media
David Abraham, Channel 4
Murdoch MacLennan, Telegraph Media Group

1 Victoria Street, London SW1H GET 
www.bis.gov.uk

Enquiries+44(0) 20 7215 5000 j Minicom+44 (0) 20 7215 6740 j Contact us www.bis.gov.uk/contact-us
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f | p  C a p i t a l  R e s e a r c i i  a n d  M a n a g e m e n t

October 22, 2010

Capital Research
and Management Company
333 South Hope Street
Los Angeles, California 90071-1406

Phone (213) 486 9200 
Fax (213) 515 0430

CCp,

The Right Honorable Vince Cable

Secretary of State , oi •n
Dept o f Business, Innovation, and SKilis

1 Victoria Street 

London SW l GET 
United Kingdom

Dear Mr. Cable,

, am writing to express our strong support forNews Corp’ s current bid for the

61%  o f the British Sky Broadcasting they do not own.

Capital Research and Management^ W

management organizations m Êe Canital Research Global Investors
operam separately. Capital World Investors C W h and C a p ^ ^
(CRGI); combined they manage over US$1 trillion. o^S  ̂ are

current stake of approximately 5%. 

clear precedent.

■ rncU vU ’ c <;take in ITV by O FCO M  and the 
Specifically, in the recent review o y g sk y B  through its 39%

Competition Commission, News Coip Competition CoLnission determined
stake In the assessment on plural, y lost hundreds of

m S ilfo fp o rd rd u : m ^ V r e ^

its shareholders.

The Cap ita l Group Com panies
American Funds Capital Research and M nnag em c-

Capital international
Capital Guardia n Capital Bank and Trust
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The threshold for intervention on plurality grounds is extremely high, especially 

since this transaction will be reviewed in detail from a competitive perspective. Among 
many factors, the strict impartiality requirements of the OFCOM  Broadcasting Code, the 
emergence of the internet as an important source o f news, the relatively small share o f  
Sky News of television viewing, and the competitive intensity from various media groups 
will certmnly ensure that the U K  media and news industries remain vibrant and diverse.

We thank you for the opportunity to express our views.

Sincerely.

Paul G. Haaga, Jr. 
Chairman of the Board
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E -m a il M e ssa g e

From :

To:

Cc:
Sent:
R ece ived :
Sub ject:

12/01/2011 at 12:11 
12/01/2011 at 12:11
FW: News Corporation/ British Sky Broadcasting: Further Submission to the 
Secretary of State - Public Interest

A tta chm en ts : Submission.pdf 
Annex l.pdf

'hoganlovells.com]From: [mailto
Sent: 27 October 2010 18:4C 
To: I [CCP); Rees Andrew (CCP) ;| (̂CCP)
Cc: I
Subject: News Corporation/ British  Sky Broadcasting: Further Submission to the 
Secretary of State - Public Interest

Confidential

Gentlemen,

Please find attached a further News submission to the Secretary of State and 
supporting annex containing a draft of the third party submission to which this 
submission responds. • .

Best regards '

Counsel

Hogan Lovells International LLP 
Atlantic House ■
Holborn Viaduct 
London ECIA 2FG

Tel: +44 20 7296 2000 
Direct: +44 20 
Mobile: +44
Fax: +44 20 7296 2001
Email: fhogan.lovells.com
WWW.hoganlovells.com
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Hogan Lovells refers to the international legal practice comprising Hogan Lovells 
International
LLP, Hogan Lovells US LLP, Hogan Lovells Worldwide Group (a Swiss Verein), and 
their .
a ffilia ted  businesses. Hogan Lovells International LLP is  a limited liab ility- 
partnership
registered in England and Wales with registered number OC323639. Registered 
office '
and principal place of business: Atlantic House, Holborn Viaduct, London ECIA 
2FG. .
Hogan Lovells US LLP is  a limited lia b ility  partnership registered in the 
D istrict of Columbia.

The word "partner" is  used to refer to a member of Hogan Lovells International 
LLP or a
partner of Hogan Lovells US LLP, or an employee or consultant with equivalent 
standing and qualifications, and to a partner, member, employee or consultant in 
any of '
their affilia ted  businesses who has equivalent standing. A l is t  of the members of

Hogan Lovells International LLP and of the non-members who are designated as 
partners,
and of their respective professional qualifications, is  open to inspection at the 
above address.
Further important information about Hogan Lovells can be found on 
W W W .hoganlovells.com.

CONFIDENTIALITY. This email and any attachments are confidential, except where 
the
email states it  can be disclosed, it  may also be privileged. I f  received in 
error, please do
not disclose the contents to anyone, but; notify the sender by return email and 
delete this ■ ■'
email (and any attachments) from your system.

This email was received from the INTERNET and scanned by the Government Secure 
Intranet anti-virus service supplied by Cable&Wireless Worldwide in partnership 
with MessageLabs. (CCTM Certificate Number 2009/09/0052.) In case of problems, 
please ca ll your organisation's IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded 
for legal purposes.
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N ew s C o rpo ra tion /B rit ish  S ky  B road cas ting  

P u b lic  Interest Intervention 

Rebu tta l to  Th ird  Party  S u b m is s io n

1. Introduction and Executive Summary

1.1 News Corporation ("News") has already provided written subm issions to the Secretary of 
State for Business, Innovation and Sk ills ("SoS") as to why there is no proper basis for the 
issuing of a public interest intervention notice in respect of News' proposed acquisition of 
full legal control of British Sky Broadcasting Group pic ("Sky") (the "Transaction").

1.2 News understands that the BBC , BT, Guardian Media Group, Associated Newspapers,
Trinity Mirror, Northcliffe Media, Channel 4 and the Telegraph Media Group (the "Joint 
Complainants") have recently made a formal submission to the S oS  urging the S oS  to 
issue a public interest intervention notice, on grounds that the Transaction threatens 
media plurality in the U K  (the "Submission"). ■

1.3 W hilst News has not seen the final version of the Subm ission, it has obtained a copy of a 
draft of the Subm ission, which has apparently been circulated w idely (and provided 
independently to the merging parties). A  copy of the draft is enclosed at A nnex  I.

1.4 News sets out below its brief comments on certain erroneous and m isleading statements 
contained in the draft Subm ission. To the extent that the final version of the Subm ission 
differs from the draft. News would wish to have an opportunity to comment on the final 
version, and invites the S oS  to provide a copy of the Subm ission to News for that 
purpose.

1.5 In summary. News considers that: ' . ■ '

(a) The Subm ission mis-states the law (and, in particular, the statutory basis for a 
media public interest intervention) in an attempt to raise doubts in relation to

■ plurality when the Transaction raises no such issues. Contrary to the assertion 
that there is a "low standard" for Intervention on media public interest grounds, the 
DTI Guidance^ makes it clear that the threshold for intervention on media public 
interest grounds is high. The Transaction falls squarely within the letter and spirit 
of the DTI Gu idance which makes clear that the Transaction is precisely the type 
of case  where the UK  policy is not to intervene (e.g. mergers involving satellite 
and cable TV and radio services which are cited in the DTI Gu idance or mergers 
involving a newspaper publisher and a satellite T V  provider as is the case  in the 
current Transaction), unless there are exceptional circum stances.

(b) With regard to plurality concerns, the Transaction could only materially affect a 
cross-m edia audience, since News is not a TV  or radio broadcaster and Sky is not 
a newspaper publisher and, in fact, there is no prospect of any reduction of cro ss
media plurality as a result of the Transaction.

(c) The possibility of a reduction of cross-m edia plurality was considered by the S oS  
following a comprehensive report of the Competition Com m ission ("CC") in the 
Sky/ITV transaction which ultimately e xc luded  any reduction in plurality in both 
TV  and cross-m edia audiences even though it assumed, for the purposes of

’ Enterprise Act 2002: Public Interest Intervention in Media Mergers, Guidance on the operation of the public interest
merger provisions relating to newspaper and other media mergers, May 2004 ("DTI Guidance").
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assessment, that Sky was already under the control of News Corporation together 
with News International and where ITV, an important UK broadcaster, was also 
assumed to come under Sky's control as a result of material influence.

(d) It is scarcely credible to see how an increase in the quality of News’ control of Sky 
can give rise to plurality concerns in relation to a cross-media audience, which is 
the only audience relevant to this Transaction. But even if, for the sake of 
argument, the SoS' assessment were to proceed on the basis that the Transaction 
would lead to a material change in the control exercised by News over Sky and 
Sky News were to lose its current editorial independence (which is denied), such a 
reduction in cross-media voices would not materially impact plurality. Sky News 
has such a small share of TV viewing that the test for intervention in relation to 
any relevant audience would clearly not be met. In addition, the enforcement 
procedure of the regulatory framework which protects impartiality is well- 
established and has been implemented in practice.

(e) The Joint Complainants seek to dress up alleged competition issues (such as 
predation and bundling) as plurality concerns to encourage the SoS to intervene. 
However, where a merger is subject to the exclusive jurisdiction of the European 
Commission (the "Commission"), the SoS has no legal powers to intervene 
ostensibly on plurality grounds where the underlying alleged issue is one of 
competition law.

C on fiden tia lity

1.6 Certain of the contents of this submission are confidential to News and the contents of 
this submission should not be disclosed to third parties without News' prior written 
consent. ,

2 . Standard FOR Public Interest Intervention

2.1 The Joint Complainants submit that the threshold for the issuing of a public interest
intervention notice is low, citing the permissive wording of the Enterprise Act 2002 
("EA02") in support.^ .

2.2 In fact, the converse is true for the following reasons:

(a) EA02 empowers the SoS to issue an intervention notice where he believes that it 
"may be" the case that a public interest consideration is relevant, but does not 
oblige him to do so.®

(b) There is no presumption that any merger of two media enterprises will raise public 
interest concerns, such as to justify the issuing of a public interest intervention 
notice.

(c) The DTI's Guidance makes clear that, save in exceptional circumstances, the SoS 
will intervene only in cases where, prior to the enactment of the Communications 
Act 2003 ("CA03"), there were statutory restrictions on the accumulation of 
ownership interests in particular media enterprises.

2.3 There were no such restrictions on News' acquiring outright legal control of Sky under the 
pre-CA03 rules. This reflected the fact that, as a satellite broadcaster, Sky does not

 ̂ Submission, Section 2.1.
 ̂ In contrast to the mandatory wording of sections 22 and 33 EA02 in respect of references to the CC on competition

grounds.

Hogan Lovells
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control any scarce spectrum resources, or benefit from public funding, or fulfil any public 
interest functions. The fact that a transaction amounts to a "cross-media merger" does 
not, in itself, imply that there will be a case for issuing a public interest intervention 
notice.

2,4 Where the SoS undertakes an initial assessment as to whether to issue a public interest 
intervention in any particular case on the basis of concerns as to the effect of the 
transaction on the plurality of the media, he will consider that question by reference to the 
transaction's potential effect on the plurality of providers of news, or of educational 
services.

2.5 Thus, among Sky's activities, it is only Sky's news services that are potentially relevant to 
a public interest assessment. Sky’s growth and revenues are not driven by news. 
Indeed, Sky News is offered as a free to air service, and generates no subscription 
revenues from direct to home viewers. For the reasons outlined in this submission, it is 
clear that the joint ownership of Sky's news services with News' newspaper interests 
poses no threat to plurality of news media.

2.6 As indicated in Tab le  1 below, since the DTI Guidance was issued in 2004, the position of 
Sky in the supply of news is not materially different and has, in fact, declined.

T ab le  1: A n n u a lise d  S k y  N ew s sh a re  o f v iew ing

2004 2005 2006 2007 2008 2009

S k y  N ew s 
S h a re  (%)

0.63 0.64 0.53 0.54 0.46 0.56

Source: BARB, derived from data in respect of all multi-channel homes .

2.7 In short, the DTI's Guidance specifically contemplates that there will generally be no basis 
for a public interest intervention in a case such as the present, namely a merger of a 
satellite TV broadcaster and a newspaper publisher.® Nor are there any other factors 
which suggest that the present Transaction gives rise to any exceptional circumstances. 
The only examples of exceptional circumstances cited in the DTI Guidance are those 
where a large number of news or educational channels would be coming under single 
control or a single person were to take over all the music channels.

2.8 In light of the above, the Joint Complainants' thinly veiled threats of judicial review 
litigation are unworthy and have no place in a serious intellectual debate of the issues. 
Far from failing to meet public law requirements as alleged by the Submission®, on the 
facts, a non-intervention decision would be legally correct, reasonable and the outcome of 
a balanced process in which third parties have expressed their concerns and the SoS has 
assessed those concerns strictly on their merits.

3 . The EFFECT OF THE Transaction ON Media Plurality

The  T ran sa c tio n  w ill no t p roduce  a subs tan tia l e ffect on  m ed ia  p lu ra lity

3.1 The Joint Complainants submit that the Transaction will produce a substantial effect on 
plurality of news media on the basis that there are presently few sources of TV news, few

See, further, News' submission to BIS of 29 September 2010, Annex I 
See, further, DTI Guidance, paragraphs 8.4 to 8.8.
Submission, paragraph 4.5.

section 1.

Hogan Lovells
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sources of radio news and concentration can be expected to increase in the provision of 
news, even in the absence of the Transaction/

3.2 The Submission gives a simplistic presentation of the legal basis tor intervention and the 
need, in any event, tor a qualitative assessment of the effect on media plurality. Both 
sections 58 and 58A EA02 must be read in the context of the legislation as a whole. 
Section 58A(5) EA02 does not have an overriding effect and does not exclude a 
consideration of the extent of any control actually exercised or exercisable by one 
enterprise over another in the course of the qualitative assessment of media plurality 
under section 58(2C)(a). The need tor such a qualitative assessment is ignored in the 
Submission.

No m ateria l im pact on a c ro ss-m ed ia  aud ien ce

3.3 In addition, the Submission tails to frame the question within the required statutory context 
tor the relevant public interest consideration. In particular, it does not attempt to identity 
the relevant audience tor the plurality assessment as required by section 58(2C) EA02, 
which defines the relevant public interest consideration as follows;

"the need, in relation to every different audience in the United Kingdom or in a 
particular area or locality of the United Kingdom, for there to be a sufficient 
plurality of persons with control of the media enterprises serving that audience."

3.4 , The Transaction involves Sky, which is a TV and radio broadcaster, and News, which is a
UK newspaper publisher. By definition, the only audience affected by the Transaction is a 
cross-media audience.

3.5 A cross-media audience has, and will continue to have post-Transaction, access to a wide 
. variety of voices, controlled by a large number of different media enterprises.

A  so c io  e co n o m ic  g roup  is  not an "aud ien ce " and, in any  event, it is  not affected 
d iffe ren tly  from  the U K  popu la tion  as a w ho le

3.6 The Submission speculates that the effect of the Transaction on plurality in respect of 
some audiences would be more serious.® A socio-economic group is not a relevant 
audience tor a plurality assessment since members of any one socio-economic group 
have access to the same choice and plurality of media as the population as a whole.

3.7 In any event, the Submission provides no evidence in support of any reduction of plurality 
on that basis. In the Sky/ITV CC report, the CC assumed that News already "controlled" 
Sky. In that report;
(a) The CC did not consider that News was dom inan t in relation to C2DEs or in the 

UK as.a whole (as misleadingly claimed in the Submission). It simply cited shares 
of viewers in various segmentations without concluding that such segmentations 
correspond to properly defined economic markets or, in the case of socio
economic categories, relevant “audiences” tor plurality purposes. The CC 
described its process as follows;

“We looked at both national television news and cross-media news (obtained via 
television, radio, newspapers, magazines and the Internet) and the diversity of 
audiences for each. We also looked at the diversity of behaviour within  
audiences—fo r exampie, variation in terms o f iocation and socio-econom ic

’’ Submission, Sections 3.1 ff.
® Submission, paragraph 3.10.

Hogan Lovells
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(b)

group. While the parties do not overlap in the provision of regional news, we 
considered whether the acquisition was likely to have a differential effect on news 
audiences in the regions or nations of the UK, including Scotland, Wales and 
Northern Ireland’ (our emphasis).®

After reviewing data from TGI and Touchpoints'®, the CC found “no fundamental 
differences in the significance o f ITV, BSkyB and News International to 
particu la r sections o f the UK population”. Nor did the CC find "any  
fundam ental d ifferences in the significance o f ITV, BSkyB and News 
International between nations w ith in the UK'

S k y  N ew s has ve ry  sm a ll sh a re s  o f TV  new s and the  T ran sa ction  doe s not reduce  
p lu ra lity  fo r TV  o r rad io  au d ien ce s

3.8 The Submission is misleading in its statement that “[t]here are only three significant 
suppliers of TV news: The BBC, ITN (supplying ITV and Channel 4) and BSkyB 
(supplying Sky News and Five)” .

3.9 In tact, the CC noted, in its final report on the Sky/ITV transaction, that the “BBC is by 
some margin the most widely viewed channel provider tor news, followed by ITV”.'® Post
Transaction, the BBC and ITV will remain significant independent sources of TV news 
with over 85% of TV news viewing share.

3.10 In addition, and contrary to the misleading statements in the Submission, Sky does not 
determine the editorial policy of any other major television news broadcaster. Although 
Sky provides raw news data and content to Five, Channel 5 Broadcasting Limited controls 
the editorial policy of its channels, including any news programming, and is the regulated 
broadcasting service provider under the CA03. In its final report on the Sky/ITV 
transaction, the CC emphasised the ultimate responsibility of the channel operator in 
matters of editorial responsibility.'® This has a direct bearing on plurality, as it is the 
channel operator (i.e. Five in the example quoted by the Joint Complainants) and not the 
news service provider (Sky) who is responsible tor strategic editorial decisions and who 
remains accountable tor the news that is presented on its channels.

3.11 Finally, Sky News has very small shares of TV news viewing, as indicated in Tab le  2 and 
Tab le  3 below. To suggest that it is on a par with the BBC and ITV is self-evidently a 
device to inflate its apparent importance.

Acquisition by British Sky Broadcasting Group Pic of 17.9% of the shares in ITV Pic, Report sent to Secretary of State 
(BERR), 14 December 2007, paragraph 5.34.
It should be noted that the CC  recognised that the data it used “will ...tend to overstate the importance of those 
channels that are included (including Sky News) and understate the importance of the BBC and, to a lesser extent, 
ITV" (Acquisition by British Sky Broadcasting Group Pic of 17.9% of the shares in ITV Pic, Report sent to Secretary of 
state (BERR), 14 December 2007, Annex I, paragraph 9).
Acquisition by British Sky Broadcasting Group Pic of 17,9% of the shares in ITV PIc, Report sent to Secretary of State 
(BERR), 14 December 2007, paragraph 5.50.
Acquisition by British Sky Broadcasting Group PIc of 17.9% of the shares in ITV PIc, Report sent to Secretary of State 
(BERR), 14 December 2007, paragraph 5.45(a).
Acquisition by British Sky Broadcasting Group PIc of 17.9% of the shares in ITV PIc, Report sent to Secretary of State 
(BERR), 14 December 2007, paragraph 5.55.

Hogan Lovells
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T ab le  2: Share  o f TV  new s v iew ing , O ctobe r 2006

B road cas te r BBC1 B B C 2 B B C 24 ITV1 C4 F ive Sky
News

O the rs

Sha re  (%) 50.6% 4.6% 5.2% 26.8% 4.5% 2.8% 4.9% 0.6%

Source: BARB/ TNS infosys, Magentum analysis, All Hours. Cited in New News, Future 
News, The challenges for digital news after Digital Switch-over, 26 June 2007 (Ofcom). 
Figure 3.2.

3.12 The position is not materially different today.

T ab ie  3: Share  o f m u iti-channe i v iew ing , Ju n e  to  A ugust 2010

B ro ad ca s te r Sha re  of to ta l v iew ing  (%)

Jun  2010 Ju l 2010 A ug  2010

B B C 1 21.4 21.4 19.6
B B C 2 6.8 7.3 6.9
ITV1 18.2 14.5 14.5 .
C h a n n e l 4/S4C 5.9 6.5 6.4
F iv e 4.4 . 4.4 4.5 '
S k y  N ew s 0.6 . 0.7 , 0.5 .
B B C  News 1.0 1.0 0.9

Source: Extracted from BARB at: httD://www.barb.co.uk/reDort/monthlvViewina? s=4

3.13 It is also misleading to assert that there are “only two significant suppliers of national radio 
news: the BBC and BSkyB”.'"*' Since 2009, Sky has held the contract for the supply of 
news content to Independent Radio News (IRN), the next largest player in radio news 
after the BBC, which supplies news to its own 57 licence fee funded radio stations and 
accounts for 54% share of total listening.

3.14

3.15

The current agreement, which commenced in March 2009 and expires in March 2012 is, 
in essence, a wholesale news content supply agreement. Under the terms of the IRN 
contract, Sky provides IRN and its client stations with a range of news content options, 
ranging from hourly live two minute news bulletins to collections of interviews, audio news 
stories and scripts which can then be collated by radio stations into unique news bulletins 
tailored for local audiences.

Consequently, it is an over simplification to claim that Sky News and IRN should be 
treated as being one and the same for plurality purposes. Sky News supplies news 
programming content under contract to IRN which in turn makes it available for use by its

Submission, paragraph 3.3.

Hogan Lovells
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client stations. This is a qualitatively different arrangement from the supply of news 
content directly to stations by Sky and from that described in the Submission;

(a) stations are free to adopt a model in which they exercise editorial control over 
their news bulletins, whether or not such bulletins use the Sky material;

(b) subject to any agreement with any news aggregator such as iRN, stations are free 
to change the means by which they provide their news bulletins if they so wish 
(i.e. they can cease taking IRN’s service and use alternative sources of news); 
and

(c) Sky was awarded the contract following public tender, bidding against the Press 
Association and ITN (the incumbent). IRN can be expected to reassess its needs 
and the service provided by Sky when the contract expires in 2012.

The re  is  no  reason  to  e xpe c t that the  su p p ly  o f c ro ss -m ed ia  new s w ill becom e m ore  
concen tra ted

3.16 The Joint Complainants predict that, even without the Transaction, “the supply of news is 
expected to become more concentrated”.'® However, the Joint Complainants offer no 
proper evidence to support this statement.

3.17 In fact, the Joint Complainants' "evidence" as to the likely evolution of Sky's and News' 
shares of supply is entirely unconvincing:
(a) The evidence cited as to Sky's growing presence in pay TV, with net customer

additions of 418,000 in the twelve months to June 2010, provides no support for 
the proposition that the supply of news will become more concentrated. Sky’s 
growth and revenues are not, in any event, driven by news. Indeed, Sky News is 
offered as a free to air service, and generates no subscription revenues from 
direct to home viewers. . ■

(b) So far as relates to News, the Joint Complainants rely on a prediction that News’
share of the national press is expected to increase by over 3% by 2014, some 
three to four years after the Transaction. This prediction is sourced from Enders 
Analysis. It will be clear from News’ submission to BIS of 29 September 2010 that 
Enders Analysis provides no reliable basis for intervention. But, in any event, 
even if correct, a 3% increase over three to four years is hardly spectacular or 
exceptional. .

(c) Conversely, the Joint Complainants discount the significance of the “dramatic 
increase in the number of outlets providing news content in particular over the

. internet”'®, which increase would diminish the significance of any concentration
which might otherwise occur.

Submission, Sections 3.6 ff. 
Submission, paragraph 3.6.
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The T ran saction  w ill not affect c ro ss -m ed ia  d yn am ics  by  enab lin g  the m erged 
g roup  to favou r its  own tit le s  to  the  de trim en t o f r iva ls

3.18 The Joint Complainants argue that “the takeover of a broadcaster by a newspaper group 
seriously threatens the ability of the most diverse section of the national media (the 
newspapers) to inject plurality into the very concentrated broadcast media.”'^

3.19 Whilst the wording of this sentence is somewhat obscure, it appears from the Joint 
Complainants' ensuing comments that they are concerned that separate ownership of 
newspaper and TV news enterprises encourages TV news providers to source their news 
stories from a diverse range of newspapers, and that the Transaction would lead to Sky 
News relying instead on News' newspapers as a source of news stories.

3.20 Such a concern cannot be substantiated;

(a) Sky News has a reputation for the quality of its new coverage and for its editorial 
independence, and its audience share is, in part, dependent on the maintenance 
of that quality and reputation. If Sky were to favour News-originated stories and 
ignore stories aired by other media enterprises, which audiences judge to be 
newsworthy. Sky News' reputation would decline, and its audience share would 
suffer. It is therefore difficult to imagine that Sky would choose to pursue such a 
strategy.

(b) Even if Sky chose to ignore news stories originating from non-News newspapers, 
many other TV and radio broadcasters would remain free to adopt and report on 
such stories.

(c) The Joint Complainants' argument rests on various assumptions as to the 
interaction between newspapers and television news which are simply not true. 
Most notably, the Joint Complainants appear to assume that the content of TV 
news services is derivative of the content of print newspapers. This is 
demonstrably untrue: as the CC found, commonality of news content across print 
and TV media arises, in part, from their common use of ultimate sources. TV 
news is not generally derived from newspaper sources.'®

N ew s' p roposed  a cqu is it io n  o f iega i con tro i o f S ky  w iii not g ive  r ise  to  
"unacceptable levels of media and cross-media dominance", and/or "a  significant 
reduction in plurality in relation to any relevant audience"

3.21 The Joint Complainants suggest that News' existing interest in Sky (which already confers 
on it an ability materially to influence the policy of Sky) does not obviate the need to 
assess whether a move to outright legal control of Sky will adversely affect the plurality of 
the media. It suggests that, with outright control and 100% ownership, the legal 
relationship between News and Sky will be fundamentally different.'®

3.22 News' 100% ownership of Sky means only that there is, in technical terms, a merger 
situation, which falls to be examined as to whether it merits the issue of a public interest 
intervention notice. It dees net address whether there are substantive greunds fer the 
issue cf such a nctice.

17

18
Submission, Sections 3.9 ff.
Acquisition by British Sky Broadcasting Group pic of 17.9% of the shares in ITV Pic, Report sent to Secretary of State 
(BERR) 14 December 2007, paragraph 5.45(d).
Submission, Sections 5.1 ff.
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3.23 For the reasons outlined in this submission, there is no good reason for a public interest
intervention in this case: '
(a) This is not a case in which the DTI's Guidance contemplates that there should be 

an intervention (see, further, paragraph 2.2 above).

(b) Sky News has only a small share of the total audience for TV news, and does not 
exercise editorial control over any other news provider. Other TV news providers 
are much larger and more significant in terms of their "voice". There are 
numerous newspaper enterprises offering print news coverage, other than News, 
and other third party providers of radio news (to which sector Sky is a new 
entrant). There are increasingly numerous sources of news on the internet (see, 
further, paragraphs 3.8 to 3.15 above).

(c) There is a strong culture of editorial independence within UK television news 
production which will continue to be effective in protecting independence and 
diversity of views, in its assessment of the Sky/ITV transaction, the CC noted that 
the “evidence ... received suggested to [the Competition Commission] that there

■ was a strong commitment to editorial independence across television news
broadcasting which would lead to editors resisting any direct board 
intervention or intervention from shareholders to set the news agenda" (our 
emphasis).^°

(d) The Submission cites the finding of the CC that the latter “received no evidence 
from third parties to suggest that senior executives at B SkyB  or its parent 
com panies exerted influence on the Sky  News agenda" (our emphasis).^^ 
However, the Joint Complainants fail to recognise the full implications of this 
finding, it is not the independent directors of Sky who safeguard Sky’s viewpoint 
diversity but its editors.

(e) Sky News' reputation for "balance, fairness and accuracy" is well recognised and 
News would not seek to compromise that reputation or, thereby, to undermine an 
Important selling point for Sky News.^^ (See, further, paragraph 3.10 above).

(f) In addition, the regulatory framework reduces the scope for undue Influence over 
editorial content by owners of TV news channels. This regulatory framework will 
continue to operate as an effective safeguard of impartiality (which in turn protects 
plurality):
(1) The obligations are clearly defined and established (l.e. the requirements 

of due impartiality in Ofcom's Broadcasting Code which includes a set of 
principles and rules to be followed by broadcasters^®).

(ii) The sanctions for non-compliance can be severe. Ofcom has a wide 
range of sanctions at its disposal including financial penalties of up to the

Acquisition by British Sky Broadcasting Group Pic of 17.9% of the shares in ITV Pic, Report sent to Secretary of State 
(BERR), 14 December 2007, paragraph 5.68.
Acquisition by British Sky Broadcasting Group Pic of 17.9% of the shares in ITV Pic, Report sent to Secretary of State 
(BERR), 14 December 2007, paragraph 5.57. Cited at Submission, paragraph 5.6.
For example, in the context of the Sky/ITV transaction, during a hearing on plurality with media experts held on 11 
July 2007, testimony was given at paragraph 21 that "Sky News operated within a very British regulatory model 
whereas newspapers were self-regulated. There had been very few examples where Sky News had taken 'the 
Murdoch line' on anything [ ]. There was a difference between a news agenda and the way individual stories were 
covered. People really focused on balance, fairness and accuracy within individual stories, but a day-to-day 
editor had the ability through the agenda to take it in a particular direction”(our emphasis).
See, further, Ofcom Broadcasting Code, September 2010, where section 5 deals with impartiality.
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greater of £250,000 or 5% of the broadcaster’s qualifying revenue. 
Ultimately, the broadcaster’s licence may be revoked.

(ill) The enforcement procedure is well-established and has been 
implemented in practice.^"^

In short, whilst the Transaction will bring Sky under the full legal ownership and control of 
News, it will not, on any analysis,:

(a) give rise to "unacceptable levels of media and cross-media dominance", and/or

(b) "a significant reduction in plurality in relation to any relevant audience".

Intervention in relation to competition issues would be incompatible with EU law

The Submission states that “[i]t is clear that the competition review is not a substitute for a 
proper consideration of media plurality” .̂  ̂ However, the Joint Complainants fail to take 
account of the implications of this for the purposes of a plurality review of the Transaction.

Where, as here, a merger is subject to the jurisdiction of the Commission, the SoS has no 
legal powers to intervene ostensibly on plurality grounds where the underlying alleged 
issue is one of competition law. Plurality cannot be used to replicate the Commission's 
competition law review.

The impact (if any) of the Transaction on competition is an assessment that is properly 
conducted by the Commission in the context of its exclusive review of the Transaction 
under the EU Merger Regulation ("EUMR") or, by the OFT, to the extent that there is a 
referral back to the UK.^® Under Article 21(3) EUMR, “[n]o Member State shall apply its 
national legislation on competition to any concentration that has a Community dimension."

If the Commission considers that, for example, the Transaction will not give rise to 
foreclosure effects vis-a-vis competing^ newspapers (which News submits will be the 
case), then those same theories of harm cannot be considered a valid basis for 
intervention to consider a concern about a reduction in the number of media voices when 
evaluating the factual situation post-Transaction.

In any event, for the reasons outlined below, the Submission relies on unsupported and 
speculative assertions concerning the possible effects of the Transaction on rival 
newspapers.

P reda tion

The Joint Complainants suggest that the cash flow generated by Sky could be used by 
News to support a campaign of predatory pricing by the UK newspapers owned by 
News.^^ Such concerns are misplaced.

(a) News does not need to increase its ownership interest in Sky to be an effective 
competitor in the UK newspaper industry. News is a financially strong company 
that would be fully capable of making necessary investments in marketing and 
promotion whether or not it increases its ownership interest in Sky. In any event. 
News International is currently profitable and is not being subsidised. '

Sq q, for sxample, the recent case involving Islam Channel Ltd where a fine was imposed for breach of section 5 of 
the Broadcasting Code.
Submission, paragraph 2.8.
Which News considers is not appropriate in the case of the Transaction.
Submission, paragraph 3.7.
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(b) The suggestion that the Transaction will increase the funds that News will have 
available to invest in a predatory price war is simply wrong. The Transaction in 
fact will reduce  (not increase) the internally-supplied funds that News would have 
available over the near to medium term for alleged predation (or for any other 
investment). In order to fund the Transaction, News will have to spend a 
significant amount of its available cash and w ill need to take on additional debt. 
The fact that New s will have to use its funds for this purpose means that, over the 
near to medium term, the Transaction will reduce (not increase) the funds that 
News would otherw ise have had available for other investments.

B u n d lin g  (p rom otiona l packages)

The Joint Com plainants suggest that, post-Transaction, News is likely to bundle 
subscriptions to Sky ’s pay TV  serv ices with subscriptions to print newspapers owned by 
News, and bundling of this type allegedly would create competitive pressure that rival 
newspapers would be unable to withstand.^® Again, such concerns are misplaced:

(a) News has no current plans to offer a package of pay TV  Sky subscriptions and 
printed newspapers owned by News. However, even if News were to offer a 
package of this type, it would be essentially equivalent to the offer of special 
discounts on subscriptions to the newspapers that it owns. In any event, if News 
wants to compete more vigorously in the UK  newspaper industry, it already has 
the means to do so. There is no reason why the joint ownership of Sky with News' 
newspapers would make such discounts more attractive.

(b) In addition, even if it appeared that a special offer to Sky subscribers on 
newspapers owned by News w as having an effect on newspaper market shares, 
rival newspapers could be expected to respond. The response might take the 
form of lower prices and/or increased promotional efforts. The response might 
also include cooperating with third parties (e.g. BT, Virgin Media or any other 
company with a subscriber basis) to offer their own package deals.

Conclusion

The factual and legal position that News has outlined above and in previous subm issions 
to BIS is sufficient to justify a conclusion that there is no basis for the SoS  to intervene in 
the proposed Transaction on media public interest grounds.

The Joint Complainants' arguments to the contrary (echoed in certain media sources) 
have no substance. The Jo int Complainants' arguments d isclose no grounds for believing 
that the Transaction will give rise to any appreciable reduction in the plurality o f persons 
with control of media enterprises serving any particular audience in the UK.

There is therefore no basis in this case for the S oS  to depart from the existing DTI 
Guidance, The DTI Gu idance is intended to inform all interested parties of the way in 
which the S o S  will approach the decision whether to issue a public interest intervention 
notice in any particular case, and thereby to provide legal certainty to interested parties as 
to the way in which the law will apply to them. That legal certainty would be underm ined if 
the SoS  were, in the present case, to depart without good cause from the policy laid down 
in the DTI Guidance.

27 O c tobe r 2010
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E-mail Message

From:

To:
Cc:

Sent:
Received:
Subject:

:CP)
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=
Cable MPST fEX:/0=DTI/OU=DTIHQ/CN=RECIPlENTS/CN=CABLEIVn
Wiskin Hannah (LEGAL B) ___________
rEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=HWISKIN1
(LEGAL B) fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=
Chambers Sarah (CCP) -
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=SACHAMBEL Rees Andrew 
(CCP) rEX.70=DTI/0U=DTIHQ/CN=REClPlENTS/CN=AREESll 
 ̂ pCP) fEX:/0=DTI/OU=DTlHQ/CN=REClPlENTS/CN^
SPAD MPST rEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=SPAD1. Keilv 
Bernadette fMPST DG)
fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=BMKELLYl. Davev MPST 
fEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=EDAVEY1 
28/10/2010 at 17:54 
28/10/2010 at 17:54
FW: News Corporation/ British Sky Broadcasting: Further Submission to the 
Secretary of State - Public Interest

Attachments: Submission.pdf 
Annex l.pdf

PS/Secretary of State ■

The Secretary of State w ill  wish to see the attached further submission from 
Hogan L ovells , the le g a l advisers representing News Corporation in re la tio n  to 
i t s  bid to acquire 100% of BSkyB. They have seen the opinion from Slaughter and 
May that was recen tly  submitted to the Secretary of State c o lle c t iv e ly  by a group 
of media p a rties  and wished to respond to certain  of the argiaments made in that 
opinion. .

Many of the points are re ite ra tio n s  of arguments already presented to good e f fe c t  
in the two previous submissions we have',had from Hogan Lovells arguing why 
in tervention  in th is  case would not be appropriate. But th is  la te s t  may represent, 
the most d eta iled  exp lication  of a number of those points and is  worth carefu l 
review. -

We are sending the submission to our Counsel for advice on whether i t  contains 
anything that might a ffe c t  our view of the leg a l basis for intervention and of . 
the r is k  of successfu l challenge. In p articu lar, we are examining th e ir  arguments 
about Sky News providing "raw news data and content" to Channel 5 and IRN {radio 
news) but not exercisin g e d ito r ia l control over news provided by the relevant 
radio and te le v is io n  sta tio n s. This is  relevant to an assessment of whether the 
merger may be deemed to represent "exceptional circumstances" for the purposes of 
the published Guidance on use of the power to intervene in media mergers.

020 7215

From: 'm ailto: ^ hoganlovells. com]
Sent: 27 October 2010 18:46 ' ^ ^
To: I  ̂ (̂CCP); Rees Andrew (CCP) ; I (̂CCP)
Cc:|  ̂ ----------------------  ■
Subjecir: News corporarion/ tsricisn aky Broadcasting: Further Submission to the 
Secretary of State - Public In terest

C onfidential
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Gentlemen,

Please find attached a further News submission to the Secretary of State and 
supporting annex containing a draft of the th ird  party submission to which th is  
submission responds.

Best regards

Counsel

Hogan L ovells International LLP 
A tla n tic  House 
Holborn Viaduct 
London ECIA 2FG

Tel; +44 20 7296 2000_____ ^
Direct,: +44 201 ^
Mobile: +44 ___________
Fax; +44 20 7296 2001
Email: ihoganlovells. com
WWW.h ogan lovells. com

Hogan Lovells refers to the international 'legal p ractice comprising Hogan Lovells 
International
LLP, Hogan Lovells US LLP, Hogan LOvells Worldwide Group {a Swiss V erein), and 
th e ir  ■
a f f i l i a t e d  businesses. Hogan Lovells International LLP is  a lim ited l i a b i l i t y  
partnership ■
re g iste re d  in England and Wales with registered  number OC323639. Registered 
o ff ic e
and p rin cip a l place of business: A tlan tic  House, Holborn Viaduct, London ECIA 
2FG. '
Hogan Lovells US LLP is  a lim ited l ia b i l i t y  partnership registered  in the 
D is tr ic t  of Columbia.

The word "partner" is  used to refer to a member of Hogan Lovells International 
LLP or a
partner of Hogan Lovells US LLP, or an employee or consultant with equivalent 
standing and q u a lifica tio n s, and to a partner, member, employee or consultant in 
any o f
th e ir  a f f i l ia t e d  businesses who has equivalent standing. A l i s t  of the members of

Hogan Lovells International LLP and of the non-members who are designated as 
partners,
and o f th e ir  respective professional q u a lifica tio n s, is  open to inspection at the 
above address.
Further important information about Hogan Lovells can be found on
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E-mail Message

From: 3CP)
fEX.70=DTI/OU=DTlHQ/CN=RECIPIENTS/CN=

To: rMPST MIN)
fEX:/0=DTl/OU=DTlHQ/CN=RECIP!ENTS/CN=

Cc: Chambers Sarah (CCP)
rEX:/0=DTl/OU=DTIHQ/CN=REClPlENTS/CN=Sachambe1

Sent: 29/10/2010 at 12:06
Received: 29/10/2010 at 12:06
Subject: RE: BSkyB
Attachments: Docl.doc

<>

I have amended accordingly for SofS's signature.

MPST MIN)From:
Sent: 29 October 2010 09:42 
To:| I (CCP)
Cc: Chambers Sarah (CCP) 
Subject: RE: BSkyB

I have spoken to the o ff ic e  and the response is  to go from the SoS. Are there any 
changes you wish to make with th is  in mind?

Regards

corresponaence t a c i l i t a t o r  to the Rt Hon Vdnce Cable MP. 
Department for Business, Innovation & S k ills

<< F ile : Docl.doc »

From: (CCP)
Sent: 28 O ctoberTO lO 12:58 ' 
To: (MPST MIN)
Cc: Chambers Sarah {CCF) 
Subject: RE: BSkyB

I attach a draft rep ly . Sorry for the delay. Sent i t  to colleagues for comment 
and forgot to chase.

The d raft includes a reference to the media ownership ru les. Not e sse n tia l to 
include th is  but I would recommend i t  in order to emphasise that the SofS's 
reserve powers under the EA02 do, not represent the primary way in which the 
in te re st o f media p lu r a lity  is  protected.

Subject to the SofS being content, probably appropriate for Mr Davey to send the 
rep ly. '
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<< F ile : Docl.doc »

From: |_____________  {MPST MIN)
Sent: 26 October 2010 10:57 
To:| ^  {̂CCP)
Subject: FW: BSkyB 

Dear

Please could I have your advice on the below mentioned p etitio n . 

Many thanks

Correspondence fa c i l i t a t o r  to the Rt Hon Vince Cable MP. 
Department for Business, Innovation & S k ills

From: {MPST MIN)
Sent: 14 October 2010 13:13
To:
Subject: BSkyB

(CCP)

Dear

Please see attached a covering le t te r  of a p etitio n  we have received from 38 
degrees. Please could you advise on how to reply.

Many thanks

______________r Correspondence F a c ilita to r  to the Rt Hon Vince Cable MP, ■
Secretary of State for Business, Innovation & S k ills  | 1 V ictoria  Street, London, 
SWIH OET I ib is .g s i.g o v .u k  | www.bis.gov.uk

<<■  F ile : 38 degrees P etition .p d f »  '
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Draft reply to 38 Degrees

1. Thank you for your recent letter about News Corporation’s plans to acquire 100% 
of the shares in British Sky Broadcasting Group (BSkyB).

2. 'Merger control law is concerned primarily with ensuring mergers do not result in 
a substantial lessening of competition in markets. The independent competition 
authorities have all necessary powers to investigate mergers and take action as 
appropriate to prevent anti-competitive outcomes. In this case, the EU 
Commission (DG Competition) will consider the deal under the EC Merger 
Regulation (ECMR).

3. Exceptionally, the Secretary of State for Business may intervene in a merger if he 
believes it may give rise to certain narrowly defined legitimate public interest 
concerns. For mergers involving media enterprises, there is specific published 
guidance setting out when the power to intervene might be exercised. This can be 
found on the BIS website at: http :/Avw%v.bis. gov.uk/files/file 143 31 .pdf.

4. Your views will be taken into account in considering the merits of intervening in 
the proposed merger between News Corporation and BSkyB.

5. It may be noted that separate statutory rules govern the ownership of broadcast 
media enterprises in the UK. These rules serve to ensure citizens continue to have 
access to a variety of sources of news, information and opinion. The rules were 
last reviewed in 2009 by Ofcom whose report and findings may be found on its 
website at http://stakeholders.ofcom.org.uk/consultations/morr/.

6. I hope that is helpful in explaining the scope to intervene in media mergers on
public interest grounds. , ,
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E-mail Message

From:

To:

Cc:

Sent:
Received:
Subject:

Attachments:

I (CCP)
rEX:/0=DTI/QU=DTIHQ/CN=RECIPIENTS/CN=

CCP)
fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=

Wiskin Hannah (LEGAL B) 
[EX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=HWISKIN1,

)able MPST

(LEGAL B) rEX:/0 =DTI/OU=DTlHQ/CN=RECIPIENTS/CN^
Chambers Sarah (CCP)
rFX:/Q=DTl/QU=DTlHQ/CN=RECIPiENTS/CN=SACHAMBEl Rees Andrew . 
(CCP) rEX:/0=DTI/0U=DT!HQ/CN=RECIPIENTS/CN=AREES1, SPAD MPST 
fEX:/0-DTl/0U=DTIHQ/CN=RECIPIENTS/CN=SPAD1, Kelly Bernadette 
(MPST DG^ rEX:/0=DTi/OU=DTIHQ/CN=RECIPIENTS/CN=BMKELLYL 
Davev MPST fEX:/0 =DTI/QU=DTIHQ/CN=RECIPIENTS/CN=EDAVEYl 
01/11/2010 at 12:54 
01/11/2010 at 12:55
RE: News Corporation/ British Sky Broadcasting: Further Submission to the 
Secretary of State - Public Interest
Capital Research and Management respresentation on News Corp.pdf

1. Further to e mail e a r lie r  today, I attach a further submission from 
a th ird  party - Capital Research and Management (CRM) which also  urges the 
Secretary of State n o t'to  intervene. The le t t e r  states that i t  is  an investment 
company which manages some US$1 t r i l l io n  of assets worldwide, in excess of US$50 
B illio n  o f that is  invested in the UK's equity markets. I t  declares that two of 
i t s  c lie n ts  are among the la rg est long term shareholders in BSkyB {approximately 
5% in t o t a l ) .

2. CRM makes two s p e c if ic  points. The f i r s t  that in i t s  in vestigation  into 
BSkyB's- acq uisition  of a 17.9% shareholding, in ITV, the Competition Commission 
(CC) and Ofcom already determined that News' Corp was deemed to control BSkyB 
through i t s  ex istin g  39.1% shareholding and that the CC found that p lu ra lity  was 
not a ffe c te d . It states that to r e v is it  th is  conclusion would be unnecessary and 
u n fair - p a rtic u la r ly  as BSkyB and minority shareholders lo s t  a significant^ 
amount of money as a re su lt of the required p a rtia l divestment. The second is  
that the threshold for intervention is  "extremely high". CRM notes that the 
s t r i c t  im p a rtia lity  requirements of Ofcom's Broadcasting Code, emergence of the 
in tern et as an important source of news and the r e la t iv e ly  small share of Sky 
News te le v is io n  viewing ensures that the UK media and news industries remain 
vibrant and d iverse.'

Regards

Competition Law and Mergers [Department for Business, Innovation and S k ills  | 
b is .gsi.go v .u k  | T: 0207 215

The Department for Business, Innovation and S k ills  (BIS) is  building a dynamic 
and com petitive UK economy by creating the conditions for business success; 
promoting enterprise and science; and giving everyone the s k i l ls  and  ̂  ̂ ^
opportunities to succeed. To achieve th is  we w ill foster world class u n iversities  
and promote an open and global economy.

BIS - Investing in our future
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From: |____________ {̂CCP)
Sent: 01 November 2010 10:40 
To: Cable MPST '
Cc: Wiskin Hannah {LEGAL B) ; 
Andrew (CCP)

(LEGAL B) ; Chambers Sarah (CCP); Rees 
(CCP); SPAD MPST; K elly Bernadette {MPST DG); Davey

MPST
Subject: RE: News Corporation/ B ritish  Sky Broadcasting: Further Submission to 
the Secretary of State - Public Interest

1. Counsel confirmed on Friday that nothing in the la te s t  submission from Hogan 
Lovells caused her to change her previous assessment of the le g a l case for 
intervention  and r isk  of challenge — the existence of uncertainty about the 
impact on the public in te re st does not preclude intervention to require a more 
substantive in i t i a l  assessment of such .impacts.

2. Separately, the Secretary of State w ill wish to see the attached further ' 
submission from another media th ird  party ~ M H H H H I It  is  commendably short. 
Having seen press reports that various pa rtie s  have urged the Secretary of State 
to intervene in the proposed merger, ^jBHHj||j|^write to urge him not to do so. 
They say th is  would not be ju s t if ia b le  by reference to any l ik e ly  substantive 
impact on the state  of media p lu ra lity  within the UK and suggest that other media 
en terprises may be confusing th eir own commercial in te re sts  with the public 
in te r e s t .

From: Cable MPST
Sent :  01 November 2010 09:36
To: bcP)
Cc: Wiskin Hannah (LEGAL B); 
Andrew (CCP) ;
MPST

_̂_________ L̂EGAL B) ; Chambers Sarah (CCP) ; Rees
(CCP); SPAD MPST; K elly Bernadette {MPST DG); Davey

Subject: RE: News Corporation/ B ritish  Sky Broadcasting: Further Submission to 
the Secretary of State - Public Interest

Thanks fo r th is  
th is  submission.^

Please le t  me know what our Counsel's reaction is  to

Private Secretary to the Secretary of State for Business, 
Innovation and S k ills

8th Floor I 1 V ictoria  Street | London | SWIH OET 

Tel: 0207 215
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CCP)

From: _____________ ^CCP)
Sent: 01 November 2010 12:46
To: Cable MPST
Cc: Wiskin Hannah (LEGAL B)

(CCP)
.EGAL B); Chambers Sarah (CCP); Rees Andrew

CCP); SPAD MPST; Kelly Bernadette (MPST DG); Davey MPST
Subject: RE: News Corporation/ British Sky Broadcasting: Further Submission to the Secretary of State - 

Public Interest

Yes. is drafting short responses to this letter and the other one from Capital Research 
and Management confirming their representations will be taken into account in taking a 
decision - similar to earlier replies.

From: Cable MPST
Sent; 01 November 2010 12:30
To ; CCP)
Cc: Wiskin Hannah (LEGAL B); LEGAL B); Chambers Sarah (CCP); Rees Andrew (CCP);

tCCPj; SPAD MPST; Kelly Bernadette (MPST DG); Davey MPST
Subject: RE: News Corporation/ British Sky Broadcasting: Further Submission to the Secretary of 
State - Public Interest

Thanks for this 

Thanks

kre you preparing a reply to this letter?

Private Secretary to the Secretary of State for Business, Innovation and Skills 

8th Floor 11 Victoria Street | London | SW1H .0ET 

Tel: 0207 21 d

(CCP)From:
Sent: 01 November 2010 10:40 
To: Cable MPST 
Cc: Wiskin Hannah (LEGAL B); 
(CCP);

LEGAL B); Chambers Sarah (CCP); Rees Andrew 
CCP); SPAD MPST; Kelly Bernadette (MPST DG); Davey MPST 

Subject: RE: News Corporation/ British Sky Broadcasting: Further Submission to the Secretary 
of State - Public Interest

1. Counsel confirmed on Friday that nothing in the latest submission from 
Hogan Lovells caused her to change her previous assessment of the legal case 
for intervention and risk of challenge - the existence of uncertainty about the 
impact on the public interest does not preclude intervention to require a more 
substantive initial assessment of such impacts.
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E -m ail M e s s a g e

F ro m :
T o:

C o:

b C P i rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN|
C ab le M PSrTEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=CABLEK/ll. K eesT T O rew  (CCP)

fCOMMŜrEX:/0==DTI/OU=DTIHQ/CN=RECIPIENTS/CN=AREESlJ ____________
rEX :/0=D TI/OU=DTIHQ/CN=RECIPIENTS/CN^ ^
SPAD M PST rFX7(~)=r)TI/nil=r)TIHQ/CN=RECIPIENTS/CN=SPAD1. Com m unications)
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN^ [C ham bers S a ra h  fCCP)
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=tiACHAM BErl bom m unications)

rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN inna i<.ane (M PST MIN)
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN .............  lin Jo a n n a  CMPST MIN)
[EX:/0-DTI/0U=DTIHQ/CN=REC!PIENTS/CN=JCRELLIN1. Dayev M PST
IFX:/0=DTI/OU=DTlHQ/CN=RECIPIENTS/CN=EDAVEYl, Kellv B ernadette  CMPST DG)
rEX:/0=DT!/OU=DTIHQ/CN=RECIPIENTS/CN=BMKELLYl Ie g a l  B)
IEX:/0=DTl/OU=DTIHO/CN=RECIPIENTS/CN C C P)

S e n t:
R e c e iv e d :
S u b je c t;

rEX;/0=DTl/OU=DTiHQ/CN=RECIPIENTS/CN| 1
03/11/2010 a t  16:23 ' 
03/11/2010 a t 16:23 
RE; BSkyB Plan

A tta c h m e n ts : E uropean Intervention notice.pdf 
BSkyB c a s e  - draft le tte r to O fcom .doc
414

d a t e ) . I 1 w o u ld  y o uT h e  f i n a l i s e d  ( s i g n e d )  p d f  v e r s i o n  o f  t h e  i n t e r v e h t i o n  n o t i c e  i s  a t t a c h e d  b e lo w  ( w i t h  t o m o r r o w ’ 
f o r w a r d  t o |  ^as a g r e e d  f o r  p u b l i c a t i o n  o n  t h e  B I S  w e b s i t e  t o m o r r o w .  ' ' '
A l s o  a t t a c h e d  f o r  in i^ o r m a t io n  i s  t h e  t e x t  o f  t h e  l e t t e r  A n d r e w  p r o p o s e s  t o  s e n d  t o  O fc o m .
F i n a l l y ,  I  a t t a c h  a  d r a f t  l e t t e r  f o r  t h e  S o f S  t o  s e n d  t o  J a m e s  M u r d o c h .  F o r  s o m e  r e a s o n  t h i s  h a s  a p p e a r e d  u n d e r  a  r a t h e r  
o d d  i c o n .  B u t  i t  i s  j u s t  a  w o r d  d o c u m e n t  a n d  c a n  b e  o p e n e d  a s  s u c h .  J u s t  c o n f i r m  y o u  w a n t  t o  o p e n  i t  a n d  i t  w i l l  g i v e  y o u  
o p t i o n s  f o r  d o in g  s o  i n  d i f f e r e n t  p r o g r a m m e s ,  i n c l u d i n g  W o rd .
A s  y o u  k n o w , i t  r e m a in s  t h e  c a s e  t h a t  w e a r e  a s k i n g  O fc o m  t o  r e p o r t  b y  31 D e c e m b e r .

<> <> « 414»

F r o m :  C a b l e  M P S T
S e n t :  03 N o v e m b e r  2010 15;09
T o ;  R e e s  A n d r e w ( C C P ) ; |
C c :  S P A D M P S T ; |  ^

J (C C P )
I ( C o m m u n i c a t i o n s ) / C h a m b e r s  S a r a h  ( C C P ) ;

IC O M M S );
[ C o m m u n ic a t i o n s ) ; I

( C o m m u n ic a t i o n s ) ;  W a r in g  K a t i e  (M PS T  M I N ) ;  C r e l l i n  J o a n n a  (M PST  M I N ) ;  D a v e y  M P S T ;  K e l l y  B e r n a d e t t e  (M PS T  DG) '
S u b j e c t ;  R E :  B S k y B  P l a n

H i  A n d r e w  .

T h a n k s  f o r  t h i s .  .

I ' l l  l e t  t h e  S o S  k n o w  t h a t  O f c o m  h a v e  b e e n  i n f o r m e d .

O n  t h e  J a m e s  M u r d o c h  l e t t e r ,  I  t h i n k  we s h o u l d  i s s u e  t h e  l e t t e r  C Q P  t o d a y  b e c a u s e  t h e  S t o c k  E x c h a n g e  w i l l . r e c e i v e  t h e  
p r e s s  r e l e a s e  t o n i g h t  a n d  s o  t h e  i n t e r v e n t i o n  w i l l  b e c o m e  p u b l i c  a t  7am t o m o r r o w  m o r n in g .  I  w i l l  a s k  t h e  S o S  t o  l o o k  a t  
t h e  d r a f t  l e t t e r  t h i s  a f t e r n o o n .  ‘

P r i v a t e  S e c r e t a r y  t o  t h e  S e c r e t a r y  o f  S t a t e ' f o r  B u s i n e s s ,  I n n o v a t i o n  a n d  S k i l l s

8t h  F l o o r  1 1 V i c t o r i a  S t r e e t  1 L o n d o n  1 S W IH  GET 

T e l :  0207 215 '

F r o m :  R e e s  A n d r e w  (C C P )
S e n t :  03 N o v e m b e r  2010 14:35 
T o :  C a b l e  M P S T ; |  ^
C c :  S P A D  M P S T ,- r

l(C O M M S ) ;  I_____________________ ^(CCP)
T U ^ o m m u n ic a t io n s )  ; C h a m b e r s  S a r a h  ( C C P ) ;  I I ( C o m m u n ic a t io n s )  ;L

( C o m m u n i c a t i o n s ) ;  W a r in g  K a t i e  (M P S T  M I N ) ;  C r e l l i n  J o a n n a  (M PST  M I N ) ;  D a v e y  M P S T ;  K e l l y  B e r n a d e t t e  (M P S T  DG) 
S u b j e c t :  R E :  B S k y B  P l a n

T h a n k s  f o r  t h i s . j _______________ [ s  d r a f t i n g  t h e  l e t t e r  t o  JM  w h i c h  w i l l  b e  w i t h  y o u  s h o r t l y  b u t  I  d o n ’ t  t h i n k  JM  s h o u l d  r e c e i v e
i t  u n t i l  t o m o r r o w .  We w o u ld ,  h o w e v e r ,  p l a n  t o  c a l l  N e w s C o r p s  l a w y e r s  t h i s  e v e n i n g  l e t t i n g  th e m  kn o w  t h e  S o S  w i l l  m a k e  a n  
a n n o u n c e m e n t  t o m o r r o w  m o r n in g .  ,

O n  i n f o r m i n g  O f c o m ,  I ' v e  l e t  t h e  r e l e v a n t  l e a d  o f f i c i a l  k n o w , a n d  w e a l s o  h a v e  a  c a l l  o u t  t o  E d  R i c h a r d s .  T h e y  w i l l  g e t  a 
l e t t e r  f r o m  m y s e l f  t o m o r r o w  m o r n in g ,  w i t h  t h e  v a r i o u s  r e p r e s e n t a t i o n s ,  r e q u e s t i n g  a  r e p o r t  o n  t h e  p l u r a l i t y  i s s u e s  by_ e n d  
D e c e m b e r .

A n d r e w  R e e s l  C o n s u m e r  a n d  C o m p e t i t i o n  P o l i c y !  D e p a r t m e n t  f o r  B u s i n e s s ,  I n n o v a t i o n  & S k i l l s  I T e l :  7215 2197 )

F ro m :  C a b l e  M P S T  
S e n t :  03 N o v e m b e r  2010 14:19 
T o :  I ^(COMMS) ;
C c :  S P A D  M P S T ;  I ^

|(CCP) ; R e e s  A n d r e w  (C C P )  ̂
n ( C o m m u n ic a t i o n s ) ; C h a m b e r s  S a r a h  ( C C P ) [ I ( C o m m u n i c a t i o n s ) ;
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( C o m m u n ic a t i o n s ) ;  W a r in g  K a t i e  (M P S T  M I N ) ;  C r e l l i n  J o a n n a  (M PST  M I N ) ;  D a v e y  M PST  

S u b j e c t :  B S k y B  P l a n  
I m p o r t a n c e :  H ig h

H i  A l l

We h a v e  d i s c u s s e d  t h i s  w i t h  t h e  S o S .

H e r e  i s  t h e  p l a n :

r i e n d  a  s h o r t  n o t e  f r o m  S o S  t o  J a m e s  M u r d o c h  i n f o r m i n g  h im  o f  t h e  S o S ' i n t e n t i o n  t o  i s s u e  a n  i n t e r v e n t i o n  n o t i c e
I------------------------1- v n n  a r e  a l r e a d y  w o r k i n g  o n  t h i s .  C a n  w e p l e a s e  h a v e  a  d r a f t  b y  14 . 40p m .)

r ^ ^ n f o r m ^ ^ ^ S i t r t o a ^ S o S  w i l l  i s s u e  a n  i n t e r v e n t i o n  n o t i c e  t o m o r r o w  ( M d r e w / | ---------------w h a t  i s  t h e  b e s t  w a y  t o  d o  t h i s .
/ .  i U i . U i . U l  U i. '-^ - 'lU  WWW ---------- -------------

N o t e  f r o m  S o S  t o  E d  R i c h a r d s ?  O r  a t  o f f i c i a l  l e v e l ? )

^  n o t  s u r e  o f  t h e  p r o c e s s  f o r  t h i s ,  d o  y o u  g i v e  th e m  t h e  p r e s sT o m o r r o w :  i---------------------1 . I n f o r m  t h e  S t o c k  E x c h a n g e  f i r s t  t h i n g  |______________
r e l e a s e ? )   ̂ ,2 . S e n d  i n t e r v e n t i o n  n o t i c e  i n  t h e  m o r n in g
3 . I s s u e  p r e s s  r e l e a s e  i n  t h e  m o r n in g

T h e r e  w i l l  b e  n o  W r i t t e n  M i n i s t e r i a l  S t a t e m e n t .

T h a n k s __________ ^

P r i v a t e  S e c r e t a r y  t o  t h e  S e c r e t a r y  o f  S t a t e  f o r  B u s i n e s s ,  I n n o v a t i o n  a n d  S k i l l s  

8t h  F l o o r  1 1 V i c t o r i a  S t r e e t  1 L o n d o n  I SW IH  GET 

T e l :  0207 215

F r o m :  C a b l e  M PST  
S e n t :  03 N o v e m b e r  2010 12:28 
T o :  L  ^COMMS) ;[_ C C P ) ; R e e s  A n d r e w  (C C P )   ̂

C o m m u n i c a t i o n s ) ; C h a m b e r s  S a r a h  ( C C P ) ;C c ‘ S P A D  M P S T ; I  ^
( C o m m u n ic a t i o n s ) ;  W a r in g  K a t i e ' (M P S T  M I N ) ;  C r e l l i n  J o a n n a  (M PST  M IN )  
S u b j e c t ;  U R G E N T ; B S lc y B  -  l a t e s t  p o s i t i o n  f o r  i n f o  
I m p o r t a n c e :  H ig h

(C o m m u n ic a t i o n s }

We w i l l  t r y  t o  e s t a b l i s h  w i t h  t h e  S o S  i n  t h e  n e x t  45 m in u t e s  t o  a n  h o u r  w h e t h e r  h e  w a n t s  t o  i n t e r v e n e  t o d a y  o r  t o m o r r o w .  

I  w i l l  I re e p  y o u  u p d a t e d .

I n  t h e  n e x t  30 m in u t e s  we n e e d  t o  g e t  a l l  t h e  p a p e r w o r l t  t o g e t h e r  a n d  b e  p o i s e d  f o r  a c t i o n .

I r a n  y o n  d o u b le  c h e c k  w i t h  I ^ th a t h e  i s  s t i l l  h a p p y  w i t h  t h e  p r e s s  r e l e a s e  t h a t  t h e  S o S  s ig n e d  o f f ?  Y o u
h a v e  s e n t  t h e  m e d ia  h a n d l i n g  i n f o  ( l i n e s  a n d  Q 4A ) -  t h a n k s  f o r  t h a t .  P r e s s  r e l e a s e  m u s t  b e  r e a d y  b y  12 . 45pm p l e a s e

^ A n d re w  -  P l e a s e  c o u l d  y o u  h a v e  t h e  i n t e r v e n t i o n  n o t i c e ,  a r id  c o v e r i n g  l e t t e r ,  w h i c h  w o u ld  g o  f r o m  ^ d r e w  R e e s  t o  
O f c o m ,  o n  b e h a l f  o f  t h e  S o S  r e a d y  t o  g o  b y  12 . 45pm t o o  p l e a s e  h  p l e a s e  c a n  y o u  s e n d  t h e s e  t h r o u g h  t o  t h e  a b  e

i n b o x  f o r  my r e f e r e n c e ? ) .

A s  f o r  t h e  W r i t t e n  M i n i s t e r i a l  S t a t e m e n t  -  i f  t h e  S o S  d e c i d e s  t o ' a n n o u n c e  h i s  i n t e n t i o n  t o  i n t e r v e n e  t o d a y  t h e r e  w i l l  b e  
n o  p o i n t  i n  i n f o r m i n g  P a r l i a m e n t  v i a  a  WMS t o m o r r o w  ( t h i s  w a s  o n l y  b e i n g  d o n e  a s  a  m a t t e r  o f  c o u r t e s y  r a t h e r  t h a n  

n e c e s s i t y  a n y w a y ) . .

H o w e v e r ,  i f  t h e  S o S  d e c i d e s  t o  a n n o u n c e  h i s  i n t e n t i o n  t o  i n t e r v e n e  t o m o r r o w  we w i l l  l a y  t h e  t i t l e  o f  t h e  W r i t t e n  . 
M i n i s t e r i a l  S t a t e m e n t  t h i s  a f t e r n o o n  ( i t  h a s  t o  b e  d o n e  b e f o r e  6 . 30p m ) .

P r i v a t e  S e c r e t a r y  t o  t h e  S e c r e t a r y  o f  S t a t e  f o r  B u s i n e s s ,  I n n o v a t i o n  a n d  S k i l l s  

8t h  F l o o r  i 1 V i c t o r i a  S t r e e t  1 L o n d o n  I SW IH  OET 

T e l :  0207 215

F r o m 'l  I (COMMS)
S e n t :  03 N o v e m b e r  2010 11:46
T o :  C a b l e  MPST^______________________
C c :  S P A D  M P S T ;[

n ( C o m m u n ic a t io n s )

] C o m m u n i c a t i o n s ) ; C h a m b e r s  S a r a h  ( C C P ) ; R e e s  A n d r e w  ( C C P ) ; 1( C o m m u n ic a t io n . s )  ;

S u b j e c t :  B S k y B / N e w s  C o r p  h o l d i n g  l i n e  p e n d in g  a n y  d e c i s i o n

H i ,  p l e a s e  c o n f i r m  t h a t  y o u ’ r e  h a p p y  f o r  u s  t o  s t a r t  t o  s e n d i n g  o u t  t h i s  h o l d i n g  l i n e  t o  t h o s e  t h a t  a s k .  

T h a n k s ,

H o l d i n g  l i n e  i f  a  d e c i s i o n  c a n n o t  b e  m ade  s t r a i g h t  a w a y  ^
T h e  d e a l  h a s  b e e n  f i l e d  -  w i l l  S o S  i s s u e  a n  i n t e r v e n t i o n  n o t i c e ?
A  D e p a r t m e n t  f o r  B u s i n e s s  s p o k e s p e r s o n  s a i d :  ,
" T h i s  i s  a n  i m p o r t a n t  i s s u e  w h i c h  t h e  S e c r e t a r y  o f  S t a t e  w i l l  c o n s i d e r  c a r e f u l l y .

B a c k g r o u n d :

P289
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* T h e  S e c r e t a r y  o f  S t a t e  w i l l  c o n s i d e r  w h e t h e r  o r  n o t  t o  i s s u e  a n  i n t e r v e n t i o n  n o t i c e  u s i n g  h i s  p o w e r s  i n  t h e  E n t e r p r i s e  
A c t  2002 .
* I r  p u s h e d :  H e  w i l l  a im  t o  m ake  a  d e c i s i o n  w i t h i n  t e n  w o r k in g  d a y s  o f  a n y  d e a l  b e i n g  n o t i f i e d  t o  t h e  c o m p e t i t i o n
a u t h o r i t y .  , ,
* We w i l l  n o t  s p e c u l a t e  o r  c o m m e n t f u r t h e r  u n t i l  h e  h a s  m ade  h i s  d e c i s i o n .

I P r e s s  O f f i c e

B I S  i D e p a r t m e n t  f o r  B u s i n e s s ,  I n n o v a t i o n  & S k i l l s  I 1 V i c t o r i a  S t r e e t ,  L o n d o n ,  SW IH  O ET I 020 7215 B l a c k b e r r y :
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Text o f letter to Ofcom

REQUEST TO OFCOM TO PRODUCE A REPORT PURSUANT 
TO ARTICLE 4A OF THE ENTERPRISE ACT 2002 
(PROTECTION OF LEGITIMATE INTERESTS) ORDER 2003

T h e  S e c re ta ry  o f S ta te  h a s  to d a y  is su e d  an intervention notice to 
th e  O ffice  o f Fair T radin g u nder sectio n  6 7(2 ) o f th e  E n terprise A ct
2002 (“th e  A ct”) in re s p e c t  of th e  p ro p o se d  m erg e r  o f N e w s 
C orp oration  an d  British S k y  B ro ad ca stin g  pic. A  co p y  of the 
intervention n otice  is a tta ch e d  for re fe re n ce . T h is  req uires th e  
O F T  to provide a  report in a c c o r d a n c e  with article 4  of th e  
E n terp rise  A ct 2002 (P rotection  of Legitim ate In terests) O rd er
2003 within th e  period en d in g  on 31 D e c e m b e r  20 10 .

T h e  intervention n otice m en tion s that th e  m ed ia  public interest 
co n sid eratio n  sp e c ifie d  in sectio n  5 8 (2 C )(a) o f th e  A ct is or m ay b e  
re le v a n t to a  co n sid eratio n  of th e  m erger.

In v ie w  o f this, th e  S e c r e ta r y  o f S ta te  n ow  req u ires O F C O M  to 
in v e stig a te  th e  public interest is s u e s  ra ised  by th is  m erg e r and 
report in a c c o r d a n c e  with article 4 A  of th e  E n terp rise  A ct 2002 
(P rotection  o f L egitim ate Interests) O rd e r 2003 a lso  within th e  
period en d in g on 31 D e c e m b e r  20 10 .

T h e  S e c re ta ry  o f S ta te  h a s  re ce iv e d  a  n u m b er o f rep resen tatio n s 
a s  to th e  potential for th is m erger to result in o u tc o m e s  detrim ental 
to th e  public in terest co n sid eratio n  sp e cifie d  in sectio n  58 (2 C )(a) o f 
th e  A ct. S u b sta n tiv e  su b m iss io n s  on this m atter w e re  rece ived  
from ;

H ogan  L o v ells  (L ega l a d v ise rs  to th e  parties);
E n d ers  A n alysis;
BT;
T h e  G uard ian  M edia Group;
Trinity Mirror;
T h e  B B C ;

A  group  o f m ed ia  en te rp rise s  co v erin g  an opinion from 
S la u g h te r  & May;

C ap ita l R e s e a r c h  and M an agem en t.
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I a tta ch  c o p ie s  o f th e s e  su b m iss io n s  for your re fe re n ce . In 
a c c o r d a n c e  with article 4A (3 ) o f th e  E nterprise A ct 2002 
(P rotection  o f L egitim ate Interests) O rd er 2003 yo u r report m ust 
con tain  a d v ic e  an d  reco m m en d a tio n s on an y m ed ia  public interest 
co n sid e ra tio n  m en tion ed  in th e  notice under sectio n  6 7  o f th e  A ct 
an d  w h ich  is or m ay b e  re levan t to th e  S e c re ta ry  o f S ta te ’s 
d e c is io n  a s  to w h e th e r to refer th e  m atter to th e  C om petition  
C o m m issio n  an d  a  su m m ary  o f an y  rep re sen ta tio n s a b o u t th e 
c a s e  w h ich  h a v e  b e e n  re ce iv e d  by C F C C M  w h ich  relate  to an y  of 
th o s e  su c h  m ed ia  public interest con sid eratio n s. I sh ou ld  b e  
gratefu l if yo u r report to th e  S e c re ta ry  of S ta te  w ould  in clude a 
su b sta n tiv e  a s s e s s m e n t  of th e  m erits of th e  v a rio u s  a rg u m e n ts  
p re se n te d  in th e s e  su b m issio n s.

From : A n d rew  R e e s
D ep artm en t for B u s in e ss , Innovation & Skills
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EUROPEAN INTERVENTION NOTICE GIVEN PURSUANT TO SECTION 67 
ENTERPRISE ACT 2002 -  ANTICIPATED ACQUISITION OF 

BRITISH SKY BROADCASTING PLC BY NEWS CORPORATION

Whereas the Secretary of State has reasonable grounds for suspecting that it 
is or may be the case that:

(a) arrangements are in progress or in contemplation which, if carried into 
effect, will result in the creation of a relevant merger situation, as defined in 
section 23 of the Enterprise Act 2002 (“the Act”) in that:

(i) enterprises carried on by or under the control of News Corporation 
will cease to be distinct from enterprises carried on by or under the 
control of British Sky Broadcasting pic; and

(ii) the value of the turnover in the United Kingdom of the enterprise to 
be taken over exceeds £70million;

(b) a concentration with a Community dimension (within the meaning of 
Council Regulation (EC) No 139/2004 - “the EC Merger Regulation), or part of 
such a concentration has thereby arisen or will arise;

Whereas the Office of Fair Trading is unable to refer the relevant merger 
situation concerned to the Competition Commission under section 33 of the 
Act (whether or not it would otherwise have been under a duty to make such a 
reference) by virtue of article 21(3) of the EC Merger Regulation;

Whereas the Secretary of State is considering whether to take appropriate ; 
measures to protect legitimate interests as permitted by article 21 (4) of the EC 
Merger Regulation;

Whereas the Secretary of State believes that it is or may be the case that the 
public interest consideration specified in section 58 of the Act concerned with 
the sufficiency of plurality of persons with control of media enterprises is 
relevant to a consideration of the merger situation;

Now, therefore, the Secretary of State in exercise of his powers under section 
67(2) of the Act, hereby gives this intervention notice and requires the Office 
of Fair Trading to investigate and report in accordance with article 4 of the 
Enterprise Act 2002 (Protection of Legitimate interests) Order 2003 and 
Ofcom to investigate and report in accordance with article 4A of that Order, 
both within the period ending on 31 December 2010.

4 November 2010

Andrew Rees
An official of the Department for Business Innovation & Skills
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Draft letter to James Murdoch

1. We spoke earlier in the year about News Corporation’s proposed 
acquisition of 100% of the shares in British Sky Broadcasting Group. You 
may be aware that I have today issued a European Intervention notice in 
respect of this proposed merger. Ofcom will now investigate whether any 
substantive public interest issues may arise from the transaction and 
report to me by 31 December.

2. I appreciate the parties argued that it would not be appropriate for me to 
intervene in this merger and I have considered carefully the points made 
in support of that position, I am satisfied, however, there are reasonable 
grounds for believing the public interest consideration specified at section 
58(2C)(a) of the Enterprise Act is or may be relevant to a consideration of 
the merger -  that being concerned with the need for a sufficient plurality of 
persons with control of media enterprises serving audiences in the UK.

3. As you know, intervention will enable Ofcom to undertake an initial 
investigation of the scope for the merger to give rise to substantive public 
interest concerns, providing for a proper assessment of the various 
arguments that have been put forward about this matter. I will then take 
Ofcom’s report and summary of representations received into account in 
taking a decision on whether to refer the transaction to the Competition 
Commission for more in-depth investigation.

VC
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E -m ail M e s sa g e

F rom :
To;

C c:

S e n t:
R e c e iv e d ;
S u b je c t:

bCPi rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CNr 
C able M PSTTEX:/0=DTI/0U=DTIHQ/CN=P'ECIPIENTS/CN=Cablem1. R ee s  Andrew (CCP) 
rEX:/O^DTI/OU=DTIHQ/CN=RECIPIENTS/CN=Areesin (COMMSi ^
[EX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CNM

rEX:/0=DTI/OU=DTIHO/CN=RECIPIENTS/CN=| Chambers S arah  (CCP)
rEX :/0=D TI/O U =D TIH Q /CN =R ECIPIEN TS/CN iSacham bel. I Comm unications)
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=X
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CNj~

Pommunications^ 
j w aring  Katie (M PST MIN) ^

rEX:/0=D Ti/O U«D TiHQ /CN ^REC!PlEN TS/CN =K w arinal. Creliin Jo an n a  (M PST MiN) 
fEX:/0=DTl/OU=DTiHQ/CN=RECiPiENTS/CN=JcreHin1. Davev M PST rEX :/0=D Ti/O U=D TiH Q /CN =RECiPlEN TS/CN =Edavevl. 
Keiiv B ernadette  (M PST DG) rEX:/0~DTl/OU=DTlHQ/CN=RECIPIENTS/CN=Bmkeilvl 
03/11/2010 a t 18:24 
03/11/2010 a t 18:24 
RE: Informing M urdoch

A tta c h m e n ts : RE: N ew s C orporation/ British Sky B roadcasting: F urther Subm ission to th e  S ecre tary  of S ta te  - Public Interest,

I  h a v e  n o w  s p o k e n  t o  H o g a n  L o v e l l s ,  N ew s  C o r p ' s  l e g a l  a d v i s e r s .  I  f o l l o w e d  t h e  u s u a l  p r a c t i c e  o f  g i v i n g  p a r t i e s  a d v a n c e  
n o t i c e  o f  t h e  t i m i n g  o f  a n  a n n o u n c e m e n t  w i t h o u t  g i v i n g  i n f o r m a t i o n  a b o u t  i t s  c o n t e n t .  I  f o l l o w e d  t h e  c o n v e r s a t i o n  u p  w i t h  
t h e  a t t a c h e d  e m a i l  c o n f i r m i n g  t h e  p o s i t i o n .  I  m ad e  c l e a r  t h e  S e c r e t a r y  o f  S t a t e  p a r t i c u l a r l y  w i s h e d  t o  e n s u r e  J a m e s  
M u r d o c h  w a s  g i v e n  a d v a n c e  w a r n in g  a n d  t h e y  c o n f i r m e d  t h e y  w o u ld  c o n t a c t  h im ,  I  d i d  n o t  m e n t io n  w h e t h e r  o r  n o t  t h e  
S e c r e t a r y  o f  S t a t e  w o u ld  w r i t e  t o  M r  M u r d o c h ,  l e a v i n g  i t  o p e n  f o r  h im  t o  d o  s o  t o m o r r o w  i f  h e  w i s h e s .

<>
F r o m ;  C a b l e  M P S T  
S e n t :  03 N o v e m b e r  2010 16:42 
T o ;  C a b l e  M P S T ;__P p p c ;_A n r i r p u __f c r p ) ; f
C c :  S P A D  M P S T ;

l(COMMS) ;| IC C P )
C o m m u n ic a t i o n s ) ;  C h a m b e r s  S a r a h  ( C C P ) ; f ^ ( C o m m u n ic a t io n s ) ;

( C o m m u n ic a t io n ^ ; ;  w a r i n g  t x a r i e  '(M P S T  M I N ) ;  C r e i i i n  J o a n n a  (M PST  M I N ) ; '  u a v e y  m f s t ; K e l l y  B e r n a d e t t  
S u b j e c t :  I n f o r m i n g  M u r d o c h  •
I m p o r t a n c e : H ig h

i—LAa;

We s p o ) c e  a g a i n  a n d  y o u  c o n f i r m e d  y o u  h a d  c o n c e r n s  a b o u t  t h i s  l e t t e r  g o in g  o u t  t o n i g h t .  H o w e v e r ,  we a g r e e d  t h a t  we n e e d  t o  
n o t i f y  J a m e s  M u r d o c h  t o n i g h t  o n e  w a y  o r  a n o t h e r .

Y o u  a d v i s e d  t h a t  t h e  m o s t  a p p r o p r i a t e ,  a n d  q u i c k e s t ,  w a y  t o  d o  t h i s  w o u ld  b e  f o r  y o u  t o  c o n t a c t  N e w s c o r p ’ s  l a w y e r s  t h i s  
e v e n i n g .  P l e a s e  c o u l d  I  a s k  y o u  t o  d o  t h i s  n ow  a n d  a s k  t h e  l a w y e r s  t o  e n s u r e  t h a t  t h e  m e s s a g e  g e t s  t h r o u g h  t o  M u r d o c h ?  I t  
i s  v e r y  i m p o r t a n t  t h a t  t h i s  m e s s a g e  g e t s  t h r o u g h .  A s  m e n t io n e d ,  t h e  s t o r y  w i l l  b e  r u n n in g  i n  t h e  p r e s s  f i r s t  t h i n g  
t o m o r r o w  a n d  b o t h  t h e  S o S  a n d  N o  10 t h i n k - i t  w o u ld  b e  c o u r t e o u s  t o  i n f o r m  N e w s c o r p  t o n i g h t .  .

C o u l d  y o u  c o n f i r m  t o  t h e  c o p y  l i s t  w h e n  t h i s  h a s  b e e n  d o n e ?  .

T h a n k s  v e r y  mu c h  • •'

P r i v a t e  S e c r e t a r y  t o , t h e  S e c r e t a r y  o f  S t a t e  f o r  B u s i n e s s ,  I n n o v a t i o n  a n d  S k i l l s  

8t h  F l o o r  i 1 V i c t o r i a  S t r e e t  i L o n d o n  i SW IH  OET '

T e l :  0207 215 I -

F r o m :  C a b l e  M P S T
S e n t :  03 N o v e m b e r  2010 15:09
T o :  R e e s  A n d r e w ( C C P ) ; I___
C c :  S P A D  M PST ;| ^

I ( C O M M S) ; J C C P )
[ C o m m u n ic a t io n s )  ; C h a m b e r s  S a r a h  ( C C P ) ; |  | ( C o m m u n ic a t io n s )  ;| I

( C o m m u n i c a t i o n s ) ;  W a r in g  K a t i e  (M PS T  M I N ) ;  C r e i i i n  J o a n n a  (M PST  M I N ) ;  D a v e y  M P S T ; K e l l y  B e r n a d e t t e  (M P S T  DC) '
S u b j e c t :  R E :  B S k y B  P l a n •

H i  A n d r e w  , .

T h a n k s  f o r  t h i s .

I ' l l  l e t  t h e  S o S  k n o w  t h a t  O fc o m  h a v e  b e e n  in f o r m e d .  , ,

O n  t h e  J a m e s  M u r d o c h  l e t t e r ,  I  t h i n k  we s h o u l d  i s s u e  t h e  l e t t e r  C O P  t o d a y  b e c a u s e  t h e  S t o c k  E x c h a n g e  w i l l  r e c e i v e  t h e  
p r e s s  r e l e a s e  t o n i g h t  a n d  s o  t h e  i n t e r v e n t i o n  w i l l  b e co m e  p u b l i c  a t  7am t o m o r r o w  m o r n in g .  I  w i l l  a s k  t h e  S o S  t o  l o o k  a t  
t h e  d r a f t  l e t t e r  t h i s  a f t e r n o o n .

P r i v a t e  S e c r e t a r y  t o  t h e  S e c r e t a r y  o f  S t a t e  f o r  B u s i n e s s ,  I n n o v a t i o n  a n d  S k i l l s  

8t h  F l o o r  1 1 V i c t o r i a  S t r e e t  1 L o n d o n  1 SW IH  OET

T e l :  0207 215

F r o m :  R e e s  A n d r e w  (C C P )
S e n t :  03  N o v e m b e r  2010 14:35
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T o :  C a b l e  M P S T ;  
C c :  S P A D  M P S T ;  "

1 (C 0M M S i ; ^CCP) I I . . . .
C C ' S P A D  M P S T ;  [C o m m u n ic a t io n s  j ; i.^ iiauujeL;J S a r a h  ( C C P ) ; | ________________^ ( C o m m u n ic a t io n s ) ; ! ------------------------
( C o m m u n i c a t i o n s ) ;  W a r in g  K a t i e  (M P S T  M I N ) ;  C r e i l i n  J o a n n a  (M PST  M I N ) ;  D a v e y  M P S T ; K e l l y  B e r n a d e t t e  (M PS T  DG) 

S u b j e c t :  R E :  B S k y B  P l a n  -

T h a n k s  f o r  t h i s .  I ^ is d r a f t i n g  t h e  l e t t e r  t o  JM  w h ic h  w i l l  b e  w i t h  y o u  s h o r t l y  b u t  I  d o n ' t  t h i n k  JM  s h o u l d  r e c e i v e
i t  u n t i l  t o m o r r o w .  We w o u ld ,  h o w e v e r ,  p l a n  t o  c a l l  N e w s C o r p s  l a w y e r s  t h i s  e v e n i n g  l e t t i n g  th e m  )<now t h e  S o S  w i l l  m a lce  a n  
a n n o u n c e m e n t  t o m o r r o w  m o r n in g .

O n  i n f o r m i n g  O f c o m ,  I ’ v e  l e t  t h e  r e l e v a n t  l e a d  o f f i c i a l  k n o w , a n d  w e a l s o  h a v e  a  c a l l  o u t  t o  E d  R i c h a r d s .  T h e y  w i l l  g e t  a 
l e t t e r  f r o m  m y s e l f  t o m o r r o w  m o r n in g ,  w i t h  t h e  v a r i o u s  r e p r e s e n t a t i o n s ,  r e q u e s t i n g  a  r e p o r t  o n  t h e  p l u r a l i t y  i s s u e s  b y  e n d  

D e c e m b e r .

A n d r e w  •

A n d r e w  R e e s  I C o n s u m e r  a n d  C o m p e t i t i o n  P o l i c y !  D e p a r t m e n t  f o r  B u s i n e s s ,  I n n o v a t i o n  & S k i l l s  I T e l :  7215 2197]

___________________ ^ (C C P ); R e e s  A n d r e w  (C C P )
1 ( C o m m u n ic a t i o n s ) ;  C h a m b e r s  S a r a h  ( C C P ) ; ( C o m m u n ic a t i o n s ) ;

F r o m :  C a b l e  M P S T  
S e n t : '03 N o v e m b e r  2.010 14 : 19 .
T o :  I ^(COMMS) ; |
C c :  S P A D  M P S T ; |  | U . . o m m u n ic a n o n s ; ; c n e x iu je r s  s a i- c i i i  ; |_______________|
( C o m m u n i c a t i o n s ) ;  W a r in g  K a t i e  (M PST  M I N ) ;  C r e i l i n  J o a n n a  (M PST  M I N ) ;  D a v e y  M P S T  
S u b j e c t :  B S k y B  P l a n  
I m p o r t a n c e :  H ig h  •

H i  A l l  -

We h a v e  d i s c u s s e d  t h i s  w i t h  t h e  S o S .

H e r e  i s  t h e  p l a n :  ■

T o d a y :  _1 . S e n d  a  s h o r t  n o t e  f r o m  S o S  t o  J a m e s  M u r d o c h  i n f o r m i n g  h im  o f  t h e  S o S ' i n t e n t i o n  t o  i s s u e  a n  i n t e r v e n t i o n  n o t i c e
t o m o r r o w .  | [ y o u  a r e  a l r e a d y  w o r k i n g  o n  t h i s .  C a n  w e p l e a s e  h a v e  a  d r a f t  b y  14 . 40pm ?)
2 . I n f o r m  O x c o m  t h a t  S o S  w i l l  i s s u e  a n  i n t e r v e n t i o n  n o t i c e  t o m o r r o w  (A n d re w ,
N o t e  f r o m  S o S  t o  E d  R i c h a r d s ?  O r  a t  o f f i c i a l  l e v e l ? )  -

T o m o r r o w :  _ _̂__________
1 . I n f o r m  t h e  S t o c k  E x c h a n g e  f i r s t  t h i n g l  
r e l e a s e ? )
2 . s e n d  i n t e r v e n t i o n  n o t i c e  i n  t h e  m o r n in g
3 . I s s u e  p r e s s  r e l e a s e  i n  t h e  m o r n in g  '

T h e r e  w i l l  b e  n o  W r i t t e n  M i n i s t e r i a l  S t a t e m e n t .

T h a n k s

P r i v a t e  S e c r e t a r y  t o  t h e  S e c r e t a r y  o f  S t a t e  f o r  B u s i n e s s ,  I n n o v a t i o n  a n d  S k i l l s  

8t .h  F l o o r  1 1 V i c t o r i a  S t r e e t  I L o n d o n  I SW IH  OET 

T e l :  0207 215

- w h a t  i s  t h e  b e s t  w a y  t o  d o  t h i s ?

I -  n o t  s u r e  o f  t h e  p r o c e s s  f o r  t h i s ,  d o  y o u  g i v e  th e m  t h e  p r e s s

2 ( C C P ) ; R e e s  A n d r e w  (C C P )

F r o m :  C a b l e  M P S T  
S e n t :  03 N o v e m b e r  2010 12:28 
T o :  i K C O M M S ) ; !
C c ; -  S P A D  M P S T ; I  ^ ( C o m m u n ic a t io n s ) ;  C h a m b e r s  S a r a h  ( C C P ) ; |
( C o m m u n i c a t i o n s ) ;  W a r in g  K a t i e  (M P S T  M I N ) ;  C r e i l i n  J o a n n a  (M PST  M IN ) 
S u b j e c t ;  U R G E N T : B S k y B  -  l a t e s t  p o s i t i o n  f o r  i n f o  
I m p o r t a n c e :  H ig h

^ C o m m u n ic a t io n s ) ;

D e a r  I I A n d r e w

We w i l l  t r y  t o  e s t a b l i s h  w i t h  t h e  S o S  i n  t h e  n e x t  45 m in u t e s  t o  a n  h o u r  w h e t h e r  h e  w a n t s  t o  i n t e r v e n e  t o d a y  o r  t o m o r r o w .  
I  w i l l  k e e p  y o u  u p d a t e d .  ■

I n  t h e  n e x t  30 m in u t e s  we n e e d  t o  g e t  a l l  t h e  p a p e r w o r k  t o g e t h e r  a n d  b e  p o i s e d  f o r  a c t i o n .

^  C a n  y o u  d o u b le  c h e c k  w i t h I t h a t  h e  i s  s t i l l  h a p p y  w i t h  t h e  p r e s s  r e l e a s e  t h a t  t h e  S o S  s ig n e d  o f f ?  Y o u
h a v e  s e n t  t h e  m e d ia  h a n d l i n g  i n f o  ( l i n e s  a n d -Q & A )  -  t h a n k s  f o r  t h a t .  P r e s s  r e l e a s e  m u s t  b e  r e a d y  b y  12 , 45pm p l e a s e

I ^ d r e w  -  P l e a s e  c o u l d  y o u  h a v e  t h e  i n t e r v e n t i o n  n o t i c e ,  a n d  c o v e r i n g  l e t t e r ,  w h i c h  w o u ld  g o  f r o m  A n d r e w  R e e s  t o
' O f  c o m , o n  b e h a l f  o f  t h e  S o S  r e a d y  t o  g o  b y  12 . 45pm t o o  p l e a s e  | | -  p l e a s e  c a n  y o u  s e n d  t h e s e  t h r o u g h  t o  t h e  C a b l e
i n b o x  f o r  m y r e f e r e n c e ? ) .

A s  f o r  t h e  W r i t t e n  M i n i s t e r i a l  S t a t e m e n t  -  i f  t h e  S o S  d e c i d e s  t o  a n n o u n c e  h i s  i n t e n t i o n  t o  i n t e r v e n e  t o d a y  t h e r e  w i l l  b e  
n o  p o i n t  i n  i n f o r m i n g  P a r l i a m e n t  v i a  a  WMS t o m o r r o w  ( t h i s  w a s  o n l y  b e i n g  d o n e  a s  a  m a t t e r  o f  c o u r t e s y  r a t h e r  t h a n  
n e c e s s i t y  a n y w a y ) .

H o w e v e r ,  i f  t h e  S o S  d e c i d e s  t o  a n n o u n c e  h i s  i n t e n t i o n  t o  i n t e r v e n e  t o m o r r o w  we w i l l  l a y  t h e  t i t l e  o f  t h e  W r i t t e n  
M i n i s t e r i a l  S t a t e m e n t  t h i s  a f t e r n o o n  ( i t  h a s  t o  b e  d o n e  b e f o r e  6 . 30p m ) .  •

T h a n k s  .
J o  • .
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E-mail Message

From:

To:
Cc:

Sent:
Received:
Subject:

CCP)
FEX:/0=DTI/0U =DTlHQ/CN=RECIPIENTS/CN=

3MTP:j 5)hoaanlovells,com1
SMTP] ^(®hoaanlovells.coml.

rEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=Sachambel1 
(LEGAL B) rEX:/0 =DTI/OU=DTIHQ/CN=REClPIENTS/C_Nj ^
A n r im w  (r.r.P) rFX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=Arees],

Rees

CCP1
rFX:/0=DTl/OU =nTlHO/CN=REClPlENTS/CN=
03/11/2010 at 18:23

RE: News Corporation/ British Sky Broadcasting: Further Submission to the 
Secretary of State - Public Interest

copy as before

As discussed, I can confirm an announcement w ill issue from BIS early  tomorrow 
morning about use of the Secretary of S ta te 's  power to intervene in th is  merger. 
I t  is  our usual p ractice in making announcements about use of the Secretary of 
S ta te 's  powers under the Enterprise Act to provide advance information to the  ̂
p a rtie s  about the timing of the announcement. This is  in order to enable p arties 
to make appropriate preparations for handling media enquiries they may receive on 
the su b ject. I should be g ra te fu l i f  you would inform your c lie n ts  as 
appropriate. - . .

When the proposed transaction was f i r s t  announced in June, James Murdoch  ̂
contacted the Secretary of State to discuss the matter. In view of that e a r lie r  
discussion, the Secretary of State wished p a rtic u la r ly  to try  to ensure that^ 
information- about tomorrow's planned announcement was communicated th is  evening 
to Mr Murdoch. We thought the most e ffe c tiv e  way of doing so would be for you to 
contact relevant s ta f f  at BSkyB. You confirmed you would make arrangements 
accordingly. : , ■ :

Many thanks for your assistan ce with th is . .

CCP BIS 
020 7215

From:

To: 
Cc: I

[m ailto: ?hoganlovells. com
za ucrooer zulO 17:21

{CCP)

Rees Andrew (CCP);
-Chambers Sarah (CCP); 
 ̂ n(CCP)

(LEGAL B);

Subject: RE: News Corporation/ B ritish  Sky Broadcasting: Further Submission to 
the Secretary of State - Public Interest

Many thanks for the confirmation.
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Regards

Counsel

Hogan L ovells International LLP 
A tla n tic  House 
Holborn Viaduct 
London ECIA 2FG

Tel: +44 20 7296 2000 
D irect: +44 
Mobile: +44 
Fax: +44 20 7296.2001 
Email: hoganlovells.com
WWW. h ogan lovells. com

From: | {̂CCP) [m ailto:Jonathan.Cook0bis.gsi.gov.uk1
Sent :  28 October 2010 17:00 '
T o :  ^ ^

_Chambers Sarah (CCP);
 ̂ {CCP '

(LEGAL B);Cc: I____________
Rees Andrew (CCP) ; ^ ^
Subject: RE: News Corporation/ B ritish  Sky Broadcasting: Further Submission to 
the Secretary of State - Public Interest ■

Thank you for the further submission about th is  proposed merger. Just confirming 
i t s  rece ip t and that i t  has been forwarded to the Secretary of State for 
consideration. I can also confirm that the note you attach does appear to be 
su b stan tive ly  the same as the one that was submitted separately to the Secretary 
of State by th ird  p a rtie s . ,

Best wishes

Competition Policy D irectorate 
BIS
020 7215

From:
Sent: 27 October 2010 18:46

§hoganlovells. com]

To {CCP); Rees Andrew (CCP) ;
Cc

CCP)

P298

f11(-V/rAWTKrKrT\PmfilPQ\XrRT.AXrF.~1 FT r;\T.OrAT,S~nTRmn\TT?T1Vf\TFl\/rP\r'nM T n ^ /h z l/o m o

MOD300001672

http://WWW.hoganlovells.com
mailto:Jonathan.Cook0bis.gsi.gov.uk1


For Distribution to CPs

Page 3 of 4

Subject; News Corporation/ B ritish  Sky Broadcasting; Further Submission t o .the 
Secretary of State - Public Interest

Confidential

Gentlemen, ■

Please find attached a further News submission to the Secretary of State and 
supporting annex containing a draft of the th ird  party submission to which th is  
submission responds.

Best regards

Counsel

Hogan L ovells International LLP 
A tla n tic  House 
Holborn Viaduct 
London ECIA 2FG

Tel; +44 20 7296 2000____ ^
D irect; +44 20 I I
Mobile; +44 I 1
Fax; +44 20 7296 2001
Email; | ^hoganlovells. com
www.hoganlovells.com

Hogan Lovells refers  to the international le g a l practice  comprising Hogan Lovells 
International
LLP, Hogan Lovells US LLP, Hogan Lovells Worldwide Group {a Swiss Verein) , and 
th e ir
a f f i l i a t e d  businesses. Hogan Lovells International LLP is  a lim ited l i a b i l i t y  
partnership . ■
re g is te re d  in England and Wales with registered  number OC323639. Registered 
o f f ic e
and p rin cip a l place of business; A tlan tic  House, Holborn Viaduct, London ECIA 
2FG.
Hogan Lovells US LLP is  a lim ited l ia b i l i t y  partnership registered  in the 
D is tr ic t  of Columbia.

The word "partner" is  used to refer to a member of Hogan Lovells International 
LLP or a .
partner of Hogan Lovells US LLP, or an employee or consultant with equivalent 
standing and q u a lific a tio n s , and to a partner, member, employee or consultant in
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any of
th e ir  a f f i l i a t e d  businesses who has equivalent standing. A l i s t  of the members of

Hogan L ovells International LLP and of the non-members who are designated as 
partners,
and of th e ir  respective professional q u a lifica tio n s, is  open to inspection at the 
above address. ■
Further important information about Hogan Lovells can be found on 
W W W . h o gan lo ve lls . com.

CONFIDENTIALITY. This email and any attachments are con fid en tia l, except where 
the ■
email s ta te s  i t  can be disclosed, i t  may also be p riv ileg e d . I f  received in 
error, please do
not d isc lo se  the contents to anyone,, but n o tify  the sender by return email and 
d elete th is
email {and any attachments) from your system.

This email was received from the INTERNET and scanned by the Government Secure 
Intranet a n ti-v iru s service supplied by Cable&Wireless Worldwide in partnership 
with MessageLabs. (CCTM C e rtif ic a te  Number 2009/09/0052.) In case of problems, 
please c a l l  your organ isation 's IT Helpdesk.
Communications via the GSi may be autom atically logged, monitored and/or recorded 
for le g a l purposes.

The o rig in a l of th is  email was scanned for viruses by the Government Secure 
Intranet virus scanning service supplied by Cable&Wireless Worldwide in 
partnership with MessageLabs. (CCTM C e rtific a te  Number 2009/09/0052.) On leaving 
the GSi th is  email was c e r t if ie d  virus free.
Communications via  the GSi may be autom atically' logged, monitored and/or recorded 
for le g a l purposes.

This email was received from the INTERNET and scanned by the Government Secure 
Intranet a n ti-v iru s service supplied by Cable.&Wireless Worldwide in partnership 
with MessageLabs. (CCTM C e rtif ic a te  Number 2009/09/0052.) In case of problems, 
please c a l l  your organ isation 's IT Helpdesk. ■
Communications via the GSi may be autom atically logged, monitored and/or recorded 
for le g a l purposes. ■
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E -m ail M e s sa g e

F rom :
To:

C c;

S e n t:
R ec e iv ed :
S u b je c t:

C ab le M PST [EX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=CABLEM 1_____________________
^  DCPi iEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CNj 

rEX:/0=DTI/OU=DTiHQ/CN=RECIPIENTS/CNH iRees Andrew ICC PI
fEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=AREES1 ^
C h am b ers  S arah  fC C P i rEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=SACHAM BE1. Davev M PST 
rEX:/0=DTI/0U=DTIHQ/CN==RECIPIENTS/CN=EDAVEY1. Kelly B ernadette  fM PST DG) 
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=BMKELLYl] Ie GAL Bi
[EX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=j ^
04/11/2010 a t 12:49 ^ ^
04/11/2010 a t 12:49
RE: BSkyB Plan - an o th e r  representation

JCP)

T h i s  s o u n d s  s e n s i b l e  t h a n k s .

B y  t h e  w a y  -  i f  we r e c e i v e  f u r t h e r  f o r m a l  r e p r e s e n t a t i o n s  w i l l  w e  s a y  i n  o u r  r e p l y  t h a t  we w i l l  p a s s  t h e s e  o n  t o  O fco m m ?

P r i v a t e  S e c r e t a r y  t o  t h e  S e c r e t a r y  o f  S t a t e  f o r  B u s i n e s s ,  I n n o v a t i o n  a n d  S k i l l s  

8t h  F l o o r  i 1 V i c t o r i a  S t r e e t  i L o n d o n  1 SW IH  GET 

T e l :  0207 215

S e n t :  03 N o v e m b e  
T o :  C a b l e  M P S T ; [ J ( C C P ) ;  R e e s  A n d r e w  (C C P )
C c :  C h a m b e r s  S a r a h  ( C C P ) ;  D a v e y  M P S T ; K e l l y  B e r n a d e t t e  (M PST  DG) 
S u b j e c t :  B S k y B  P l a n  -  a n o t h e r  r e p r e s e n t a t i o n

E v a n s  P e t e r  ( L E G A L  B)

«  F i l e :  29103_ M e d i a _ l l - 2010- 03_ S e c t o r N o t e  S k y  a n d  V i n c e  C a b l e . p d f  »

1 . T o  s e e  t h a t  t h e  D e p a r t m e n t  h a s  r e c e i v e d  a n o t h e r  r e p r e s e n t a t i o n .  B e r e n b e r g  B a n k  (a n  i n v e s t m e n t  b a n k )  h a s  w r i t t e n  t o  
u r g e  t h e  S o f S  n o t  t o  i n t e r v e n e  i n  t h e  m e r g e r .  H o w e v e r ,  t h i s  i s  n o t  a  p e r s o n a l  l e t t e r  a d d r e s s e d  t o  t h e  S o f S  o r  i n d e e d  t h e  
D e p a r t m e n t ,  b u t  a  r e p o r t  f r o m  t h e  b a n k  t h a t  c o v e r s  t h i s  m e r g e r ,  t h e  m e d ia  s e c t o r  a n d  m e d ia  p l u r a l i t y .  I t  d e c l a r e s  n o  
i n t e r e s t  i n  e i t h e r  o f  t h e  m e r g in g  p a r t i e s .  T h e  r e p o r t  i s  som e  20 p a g e s ,

2 . A s  i t  i s  n o t  p e r s o n a l l y  a d d r e s s e d ,  w e d o  n o t  b e l i e v e  t h a t  t h i s  r e p o r t  r e q u i r e s  a n  o f f i c i a l  r e s p o n s e  f r o m  t h e  
D e p a r t m e n t .  We w i l l  h o w e v e r  s e n d  t h e  r e p o r t  o n  t o  O f  com  a n d  I  w i l l  r e s p o n d  w i t h  a  p o l i t e  e  m a i l .

R e g a r d s

|( L E G A L  B ) ;|

F r o m :  C a b l e  M P S T  •
S e n t :  03 N o v e m b e r  2010 16:00  •
T o :  I [c C P ) ; R e e s  A n d r e w  (C C P )  '
C c :  C h a m b e r s  S a r a h  ( C C P ) ;  D a v e y  M P S T ;  K e l l y  B e r n a d e t t e  (M PST  D G ),; [
S u b j e c t :  R E :  B S k y B  P l a n  . • '

T h a n k s  | ^ e  w i l l  n e e d  a n  a d d r e s s  f o r  J a m e s  M u r d o c h .  Do y o u  know  w h a t  t h i s  i s  b y  a n y  c h a n c e ?

I P r i v a t e  S e c r e t a r y  t o  t h e  S e c r e t a r y  o f  S t a t e  f o r  B u s i n e s s ,  I n n o v a t i o n  a n d  S k i l l s

8t h  F l o o r  ! 1 V i c t o r i a  S t r e e t  1 L o n d o n  ! S W lH  OET ■

T e l :  0207 215

kC C P )

F r o m : I ICCP )
S e n t :  03 N o v e m b e r  2010 15:24
T o :  C a b l e  M P S T ;  R e e s  A n d r e w  ( C C P ) ; f  [COMMS) ^
C c :  S P A D  M P S T ;  | n ( C o m m u n ic a t i o n s ) ;  C h a m b e r s  S a r a h  ( C C P ) ; [ I C o m m u n ic a t io n s )
( C o m m u n ic a t i o n s ) ;  W a r in g  K a t i e  (M PST  M I N ) ;  C r e l l i n  J o a n n a  (M PST  M I N ) ;  D a v e y  M P S T ;  K e l l y  B e r n a d e t t e  (M PST  D G ) ; |  
( L E G A L  B )  ; IlC C P )
S u b j e c t :  R E :  B S k y B  P l a n

' T h e  f i n a l i s e d  ( s i g n e d ) p d f  v e r s i o n  o f  t h e  i n t e r v e n t i o n  n o t i c e  i s  a t t a c h e d  b e lo w  ( w i t h  t o m o r r o w ’ s  d a t e )  .|_____________^ w ou ld  y o u
f o r w a r d  t o  |  ̂ ^s a g r e e d  f o r  p u b l i c a t i o n  o n  t h e  B I S  w e b s i t e  t o m o r r o w .
A l s o  a t t a c h e d  f o r  i n f o r m a t i o n  i s  t h e  t e x t  o f  t h e  l e t t e r  A n d r e w  p r o p o s e s  t o  s e n d  t o  O fc o m .
F i n a l l y ,  I  a t t a c h  a  d r a f t  l e t t e r  f o r  t h e  S o f S  t o  s e n d  t o  J a m e s  M u r d o c h .  F o r  s o m e  r e a s o n  t h i s  h a s  a p p e a r e d  u n d e r  a  r a t h e r  
o d d  i c o n .  B u t  i t  i s  j u s t  a  w o r d  d o c u m e n t  a n d  c a n  b e  o p e n e d  a s  s u c h .  J u s t  c o n f i r m  y o u  w a n t  t o  o p e n  i t  a n d  i t  w i l l  g i v e  y o u  
o p t i o n s  f o r  d o in g  s o  i n  d i f f e r e n t  p r o g r a m m e s ,  i n c l u d i n g  W o rd .
A s  y o u  k n o w , i t  r e m a in s  t h e  c a s e  t h a t  we a r e  a s k i n g  O fc o m  t o  r e p o r t  b y  31 D e c e m b e r .

<< F i l e :  E u r o p e a n  I n t e r v e n t i o n  n o t i c e . p d f  >> << F i l e :  B S k y B  c a s e  -  d r a f t  l e t t e r  t o  O f c o m .d o c  >> «  F i l e :  414 »

F r o m :  C a b l e  M P S T  
S e n t :  03 N o v e m b e r  2010 15:09 
T o ;  R e e s  A n d r ew  ( C C P ) ; I 
C c :  S P A D  M PST ;|  ̂ ^

l(COM M S) ; [ |(CCP)
^ C o m m u n ic a t io n s ) ; C h a m b e r s  S a r a h  (C C P )^ [ C o m m u n ic a t i o n s ) ;

P301

file-//r.:\WTNNT\ProfilftR\NRT,ANF.~1.RT,rT\T,OrAT„S~l\Temn\T1RTM\TF.MP\mNT 05/04/9,017,

MOD300001675



For Distribution to CPs

Page 2 of 3

( C o m m u n ic a t i o n s ) ;  W a r in g  K a t i e  (M P S T  M I N ) ;  C r e l l i n  J o a n n a  (M PST  M I N ) ;  D a v e y  M P S T ; K e l l y  B e r n a d e t t e  (M PST  DG)
S u b j e c t :  R E :  B S k y B  P l a n  .

H i  A n d r e w

T h a n k s  f o r  t h i s .  .

I ' l l  l e t  t h e  S o S  kn o w  t h a t  O fc o m  h a v e  b e e n  in f o r m e d .

On t h e  J a m e s  M u r d o c h  l e t t e r ,  I  t h i n k  w e  s h o u l d  i s s u e  t h e  l e t t e r  C O P  t o d a y  b e c a u s e  t h e  S t o c k  E x c h a n g e  w i l l  r e c e i v e  t h e  
p r e s s  r e l e a s e  t o n i g h t  a n d  s o  t h e  i n t e r v e n t i o n  w i l l  b e c o m e  p u b l i c  a t  7am t o m o r r o w  m o r n in g .  I  w i l l  a s k  t h e  S o S  t o  l o o k  a t  
t h e  d r a f t  l e t t e r  t h i s  a f t e r n o o n .

J o  .

J o  T h o m p s o n  1 P r i v a t e  S e c r e t a r y  t o  t h e  S e c r e t a r y  o f  S t a t e  f o r  B u s i n e s s ,  I n n o v a t i o n  a n d  S k i l l s  

8t h  F l o o r  i 1 V i c t o r i a  S t r e e t  ! L o n d o n  i SW IH  OET 

T e l :  0207 215 |

F ro m :  R e e s  A n d r e w  (C C P )
S e n t :  03 N o v e m b e r  2010 14:35 
T o :  C a b l e  M P S T ;  |
C c ;  S P A D  M P S T ; ^

[COMMS) ICCP)
[ C o m m u n ic a t i o n s ) ;  C h a m b e r s  S a r a h  ( C C P ) ; [ " [ C o m m u n ic a t io n s ) ; I

( C o m m u n ic a t i o n s ) ;  W a r in g  K a t i e  (M P S T  M I N ) ;  C r e l l i n  J o a n n a  (M PST  M I N ) ; ' D a v e y  M P S T ; K e l l y  B e r n a d e t t e  (M PST  DG) 
S u b j e c t :  R E ;  B S k y B  P l a n

T h a n k s  f o r  t h i s . I ] i s  d r a f t i n g  t h e  l e t t e r  t o  JM  w h ic h  w i l l  b e  w i t h  y o u  s h o r t l y  b u t  I  d o n ' t  t h i n k  JM  s h o u l d  r e c e i v e
i t  u n t i l  t o m o r r o w .  We w o u ld ,  h o w e v e r ,  p l a n  t o  c a l l  N e w s C o r p s  l a w y e r s  t h i s  e v e n i n g  l e t t i n g  th e m  know  t h e  S o S  w i l l  m a k e  a n  
a n n o u n c e m e n t  t o m o r r o w  m o r n in g .  .

O n  i n f o r m i n g  O fc o m , I ' v e  l e t  t h e  r e l e v a n t  l e a d  o f f i c i a l  k n o w , a n d  w e a l s o  h a v e  a  c a l l  o u t  t o  E d  R i c h a r d s ,  T h e y  w i l l  g e t  a  
l e t t e r  f r o m  m y s e l f  t o m o r r o w  m o r n in g ,  w i t h  t h e  v a r i o u s  r e p r e s e n t a t i o n s ,  r e q u e s t i n g  a  r e p o r t  o n  t h e  p l u r a l i t y  i s s u e s  b y  e n d  
D e c e m b e r .

A n d r e w

A n d r e w  R e e s  I C o n s u m e r  a n d  C o m p e t i t i o n  P o l i c y !  D e p a r t m e n t  f o r  B u s i n e s s ,  I n n o v a t i o n  & S k i l l s  I T e l ;  7215 2197 !

F ro m :  C a b l e  M P S T  
S e n t :  03 N o v e m b e r  2010 14:19 
T o ;  I ^ (CO M M S);[
C c :  S P A D  M P S T ;  I ^

___________________^ (C C P ); R e e s  A n d r e w  (C C P )
■ [C o m m u n ic a t io n s ) ;  C h a m b e r s  S a r a h  ( C C P ) ; f  I C o m m u n ic a t i o n s ) ;  I I

( C o m m u n ic a t i o n s ) ;  w a r i n g  i^ a t ie  (M P S T  M I N ) ;  C r e l l i n  J o a n n a  (M PST  M I N ) ;  D a v e y  M P S T
S u b j e c t ;  B S )cy B  P l a n  ■ . •
I m p o r t a n c e :  H ig h  , . •

H i  A l l  . ' '

We h a v e  d i s c u s s e d  t h i s  w i t h  t h e  S o S .  • ,

H e r e  i s  t h e  p l a n :

T o d a y ;  '
1 . S e n d  a  s h o r t  n o t e  f r o m  S o S  t o  J a m e s  M u r d o c h  i n f o r m i n g  h im  o f  t h e  S o S ’ i n t e n t i o n  t o  i s s u e  a n  i n t e r v e n t i o n  n o t i c e
t o m o r r o w .  | | y o u  a r e  a l r e a d y  w o r k i n g  o n  t h i s .  C a n  we p l e a s e  h a v e  a  d r a f t  b y  14 . 40pm ?)
2 . I n f o r m  O f c o m  t h a t  S o S  w i l l  i s s u e  a n  i n t e r v e n t i o n  n o t i c e  t o m o r r o w  (A n d re w ]  |- w h a t  i s  t h e  b e s t  w a y  t o  d o  t h i s ?
N o t e  f r o m  S o S  t o  E d  R i c h a r d s ?  O r  a t  o f f i c i a l  l e v e l ? )

^  n o t  s u r e  o f  t h e  p r o c e s s  f o r  t h i s ,  d o  y o u  g i v e  th e m  t h e  p r e s s
T o m o r r o w : _̂__________
1 . I n f o r m  t h e  S t o c k  E x c h a n g e  f i r s t  t h i n g  I
r e l e a s e ? )  '----------------
2 . S e n d  i n t e r v e n t i o n  n o t i c e  i n  t h e  m o r n in g
3 . I s s u e  p r e s s  r e l e a s e  i n  t h e  m o r n in g

T h e r e  w i l l  b e  n o  W r i t t e n  M i n i s t e r i a l  S t a t e m e n t .  

T h a n k s

P r i v a t e  S e c r e t a r y  t o  t h e  S e c r e t a r y  o f  S t a t e  f o r  B u s i n e s s ,  I n n o v a t i o n  a n d  S k i l l s  

8t h  F l o o r  i 1 V i c t o r i a  S t r e e t  1 L o n d o n  I SW IH  OET 

T e l :  0207 215

F ro m :  C a b l e  M P S T
S e n t :  03 N o v e m b e r  2010 12:28  ^ ^
T o :  I ^ (C O M M S);|  ̂ ( C C P ) ; R e e s  A n d r e w  (C C P )
C c :  ' S P A D  M P S T /  B o u g h 'e n  A i l e e n  ( C o m m u n i c a t i o n s ) ; C h a m b e r s  S a r a h  (C C P )  J 
( C o m m u n ic a t i o n s ) ;  W a r in g  K a t i e  ( M P S T - M I N ) ;  C r e l l i n  J o a n n a  (M PST  M IN ) 

S u b j e c t ;  U R G E N T : B S k y B  -  l a t e s t  p o s i t i o n  f o r  i n f o  
I m p o r t a n c e :  H ig h

( C o m m u n ic a t io n s )
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D e a r  |________________________ ^ And rew

We w i l l  t r y  t o  e s t a b l i s h  w i t h  t h e  S o S  i n  t h e  n e x t  45 m in u t e s  t o . a n  h o u r  w h e t h e r  h e  w a n t s  t o  i n t e r v e n e  t o d a y  o r  t o m o r r o w .  
I  w i l l  k e e p  y o u  u p d a t e d .

I n  t h e  n e x t  30 m in u t e s  w e  n e e d  t o  g e t  a l l  t h e  p a p e r w o r k  t o g e t h e r  a n d  b e  p o i s e d  f o r  a c t i o n .

O l i v i a  -  C a n  y o u  d o u b le  c h e c k  w i t h  | [: h a t  h e  i s  s t i l l  h a p p y  w i t h  t h e  p r e s s  r e l e a s e  t h a t  t h e  S o S  s ig n e d  o f f ?  Y o u
h a v e  s e n t  t h e  m e d ia  h a n d l i n g  i n f o  ( l i n e s  a n d  Q &A) -  t h a n k s  f o r  t h a t .  P r e s s  r e l e a s e  m u s t  b e  r e a d y  b y  12 . 45pm  p l e a s e

ij f^ ndrew  -  P l e a s e  c o u l d  y o u  h a v e  t h e  i n t e r v e n t i o n  n o t i c e /  a n d  c o v e r i n g  l e t t e r ,  w h ic h  w o u ld  g o  f r o m  A n d r e w  R e e s  t o
6 t c o m ,  b h ^ b e h a l f  o f  t h e  S o S  r e a d y  t o  g o  b y  12 . 45pm t o o  p l e a s e  [  I-  p l e a s e  c a n  y o u  s e n d  t h e s e  t h r o u g h  t o  t h e  C a b l e
i n b o x  f o r  m y  r e f e r e n c e ? ) .

A s  f o r  t h e  W r i t t e n  M i n i s t e r i a l  S t a t e m e n t  -  i f  t h e  S o S  d e c i d e s  t o  a n n o u n c e  h i s  i n t e n t i o n  t o  i n t e r v e n e  t o d a y  t h e r e  w i l l  b e  
n o  p o i n t  i n  i n f o r m i n g  P a r l i a m e n t  v i a  a  WMS t o m o r r o w  ( t h i s  w a s  o n l y  b e i n g  d o n e  a s  a  m a t t e r  o f  c o u r t e s y  r a t h e r  t h a n  
n e c e s s i t y  a n y w a y ) . .

H o w e v e r ,  i f  t h e  S o S  d e c i d e s  t o  a n n o u n c e  h i s  i n t e n t i o n  t o  i n t e r v e n e  t o m o r r o w  we w i l l  l a y  t h e  t i t l e  o f  t h e  W r i t t e n  
M i n i s t e r i a l  S t a t e m e n t  t h i s  a f t e r n o o n  ( i t  h a s  t o  b e  d o n e  b e f o r e  6 , 30p m ) .

P r i v a t e  S e c r e t a r y  t o  t h e  S e c r e t a r y  o f  S t a t e  f o r  B u s i n e s s ,  I n n o v a t i o n  a n d  S k i l l s

8t h  F l o o r  i 1 V i c t o r i a  S t r e e t  1 L o n d o n  i SW IH  OET 

T e l ;  0207 215 I

F r o m ;  |_______________________ | (COMMS)
S e n t ;  03 N o v e m b e r  2010 11:46
T o :  C a b l e  M P S T  '________________
C c :  S P A D  M P S T ; I | { C o m m u n ic a t io n s )  ; C h a m b e r s  S a r a h  ( C C P ) ;  R e e s  A n d r e w  ( C C P ) ; | I ( C o m m u n ic a t io n s )  ;

I |Communications) '----------'
' s u b j e c t :  B S X y B / N e w s  C o r p  h o l d i n g  l i n e  p e n d in g  a n y  d e c i s i o n

H i ,  p l e a s e  c o n f i r m  t h a t  y o u ' r e  h a p p y  f o r  u s  t o  s t a r t  t o  s e n d i n g  o u t  t h i s  h o l d i n g  l i n e  t o  t h o s e  t h a t  a s k .  .

T h a n k s , ! I ■

H o l d i n g  l i n e  i f  a  d e c i s i o n  c a n n o t  b e  m ad e  s t r a i g h t  a w a y
T h e  d e a l  h a s  b e e n  f i l e d  -  w i l l  S o S  i s s u e  a n  i n t e r v e n t i o n  n o t i c e ?  ,
A  D e p a r t m e n t  f o r  B u s i n e s s  s p o k e s p e r s o n  s a i d :
" T h i s  i s  a n  i m p o r t a n t  i s s u e  w h i c h  t h e  S e c r e t a r y  o f  S t a t e  w i l l  c o n s i d e r  c a r e f u l l y . "

B a c k g r o u n d :  .
* T h e  S e c r e t a r y  o f  S t a t e  w i l l  c o n s i d e r  w h e t h e r  o r  n o t  t o  i s s u e  a n  i n t e r v e n t i o n  n o t i c e  u s i n g  h i s  p o w e r s , i n  t h e  E n t e r p r i s e
A c t  2002 . ;
* I f  p u s h e d :  H e w i l l  a im  t o  m ake  a  d e c i s i o n  w i t h i n  t e n  w o r k in g  d a y s '  o f  a n y  d e a l  b e i n g  n o t i f i e d  t o  t h e  c o m p e t i t i o n
a u t h o r i t y .  •
* We w i l l  n o t  s p e c u l a t e  o r  c o m m e n t f u r t h e r  u n t i l  h e  h a s  m ad e  h i s  d e c i s i o n .  '

P r e s s  O f f i c e

B I S  1 D e p a r t m e n t  f o r  B u s i n e s s ,  I n n o v a t i o n  & S k i l l s  ! 1 V i c t o r i a  S t r e e t ,  L o n d o n ,  SW IH  O ET 1 020 7215 B l a c k b e r r y :
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P lu r a lit y  a n d  r e a lity .. .

>

>

>

>

W ith the long-aw aited notification of the European Com m ission by 
N e w s Corporation that it intends to bid for BSkyB, UK authorities now  
h ave 15 days to decide whether or not to recall the transaction for 
consideration on the groim ds of plurality.

D espite substantial protestation at the deal, largely by rival new spapers 
and broadcasters, it is our v iew  that m any of these com plaints are based  
on  com petition grounds, not on plurality.

In our v iew , it w ill be difficult to disregard the v iew  of the Com petition  
C om m ission, w hich in  2007 indicated that it w as satisfied w ith  the state 
o f UK new s plurality, provided BSkyB divest the majority of its stake in  
n V  pic.

If anything, w e  think plurahty has increased since the Com petition  
C om m ission review , as a result of huge growth in  both the num ber of 
online n ew s providers and the consum ption of new s online, coupled  
w ith  ongoiag  declines in  new spaper circulation.

W hile online has generally had a positive impact on plurality, there 
rem ains a significant risk relating to new s aggregators, in our view , 
m ost notably G oogle, w hich is responsible for around 45% of aU traffic 
to  w ebsites.
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T o  r e fe r  or n o t to  re fe r?

Pi'i I‘-ii)ii linu- tilt \ iiiu.' ( jhli-

W ith the long-awaited notification of the European Comroission (EC) by 
N ew s Corporation that the latter intends to bid for BSkyB, UK authorities 
now  have 15 days to decide whether or not to recall the transaction for 
consideration on the grounds of plurality. OFCOM's v iew s w ill be sought 
initially^ follow ed by those of the Competition Com m ission, if further 
investigation is required.

 ̂ IS llu ki \ tint I lUiipi lilimi

D espite substantial protestation at the deal, largely by rival newspapers and 
broadcasters, it is our v iew  that m any of these com plaints are based on  
com petition grounds, not on plurality. Although the Office of Fair Trading 
(OFT) could argue for a dom estic review of the com petition issues, it seem s 
m ore likely that it w ill be the EC that opines on this point, given its greater 
experience of pay-TV. Thus, it is m ore likely that plurality w ill be the subject 
of a UK review.

 ̂ 1 lu-1 nmpi Ilium I nmiuissinn hjs.i!ic.id\ this silu.ilinii

In our view , it w ill be difficult to disregard the v iew  of the Competition  
Com m ission, w hich in 2007 indicated that it was satisfied w ith the state of 
UK new s plurality, provided BSkyB divest the majority of its stake in ITV pic. 
A t the tune, the com m ission stated clearly that its decision and analysis were  
based on a supposition of material influence and control of BSkyB by N ew s  
Corporation. Taking a different v iew  now could result in litigation by BSkyB 
a n d /o r  its shareholders in  relation to losses incurred on  the ITV stake sale.

f  Mt'anuhilt tin'Intk.riKUnntmiu's its lamp.iAi- \

If anything, w e think plurality has increased since the Competition 
C om m ission review, as a result of huge growth in both the number of online 
n ew s providers and the consum ption of new s online, coupled w ith ongoing  
declines m  new spaper circulation. N ew s Corp's share of the online market is 
tin y  compared to its position in newspapers; m eanw hile. Sky N ew s is a 
distant number three in  terms of television new s providers.

(.niu'li. n. pn sonls .i poknlial llm- it In phii.ilit\

W hile online has generally had a positive impact on plurality, there remains a 
significant risk relating to new s aggregators, in our v iew  -  m ost notably 
G oogle, which is responsible for around 45% of all traffic to new s websites. 
T he search giant's ability to prioritise or de-prioritise content based on an
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opaque ranking algorithm  m eans that even if high-quality online content is 
produced, it m ay be hard to generate an audience, given consum er reliance 
on G oogle as a navigational tool. This is an area that w e think needs watching  
closely.

 ̂ I Ik- iliuk i- nm\ tiikin.’: Ni v\s ( dip fd!m.ill\ imlilii.'- llu-1 (

After m onths of waiting (it w as five m onths ago that the 700p per share offer 
w as made) N ew s Corp has finally formally notified the European 
C om m ission of its intention to bid for BSkyB. Given the size of the proposed  
transaction, and the fact that N ew s Corp also controls Sky Italia and has a 
49.9% stake in  Sky Deutschland (as weU as other m edia assets in  Europe), the 
EC has the pow er to investigate the impact of this deal on com petition  
grounds.

A t the sam e tim e, under the 2002 Enterprise Act, the UK Business Secretary, 
V ince Cable, has the pow er to issue an intervention notice, w hich  w ould  
a llow  further dom estic (UK) consideration as to whether the proposed  
takeover w ould  restrict plurality that w ould  be against the public interest. Mr 
Cable has 15 days to decide w hether to issue such a notice.

If such  a notice is issued, OFCOM w ill be given up to tw o m onths to 
determ ine whether or not the transaction should be more heavily  scrutinised, 
fo llo w in g  w hich the C om petition Com m ission coidd coriduct a m ore detailed  
assessm ent of the im pact of the transaction on plurality (not competition) 
grounds. Potentially, this w ou ld  leave UK consideration of the transaction 
stfil ongo in g  until late sp r in g / early sum m er 2011, alm ost a year after the bid  
w as first announced.

To ju d ge from  the level o f response to this transaction, it m ay w ell be that in  
years to com e, history notes A a t this deal marked the renaissance of letter
w riting; for, in  addition to speciahst and generalist com m ent in  the press, 
online and on television, industry analysts have written letters, w hile the BBC 
and Channel 4 have team ed up w ith  a munber of major new spaper  
publishers to protest against the transaction -  an unprecedented unification  
that both  The Tim es and the Financial Tim es have responded to in  their leader 
colum ns.

I’iiiiaiiU . |'liiialil\, pliii jlit\ mill inmpt titiniil

Clearly, the transaction has excited m any, and generally the reactions of press 
and com m entators have been negative. Moreover, w ith the financial and  
m edia strength o f N ew s Corporation already exceptionally strong in  the UK, 
it is n o t hard to build  a picture of the UK beholden to the Am erican m edia  
giant -  the "Murdochisatioti" of UK media. H owever, if the EU is to exam ine 
the issu es of com petition (it is possible for the OFT to do so, but not deem ed  
hkely, g iven the EC's expertise in  pay-television com petition, and its existing  
interest in  cross-border rights buying etc.), then as noted above it is just
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plijrality w hich should concern the UK authorities.

It is in  this respect that w e  have considered the transaction, considering the 
status quo in  terms of m edia choice available to consum ers today, and 
exarniriing how  this m ight change if N ew s Corporation were to ow n  100% of 
BSkyB, rather than the 39% it has today.

H ow ever, it is first necessary to exam ine whether there w ould  in fact be any 
change w ere N ew s Corporation to m ove from a 39% shareholding to a 100% 
shareholding. For w hile in  the case of som e com panies, this w ould  clearly 
represent a change of control, it w ou ld  appear that in fact it has been the v iew  
of the UK authorities that N ew s Corporation has been in a position of control 
over BSkyB for a considerable period of time. Indeed, this w as the v iew  of the 
Com petition Com m ission in  2007 w hen it opined on the BSkyB/ITV  
transaction:

"F o r the purposes o f  our analysis, w e assum ed that N ew s Corporation had material 

in flu en ce over B SkyB "

W hile this does not appear surprising -  at the tim e of publication of the 
C om petition Conunission report, Rupert Mrudoch w as Chairman of BSkyB, 
w h ile  James M urdoch w as CEO -  the statement is h ighly important in that it 
is the basis on w hich the analysis w as conducted. A lthough the ultimate 
decision  to require BSkyB to reduce its ITV stake from  17.9% to below  7.5% 
w as m ade on the basis of a "substantial lessening of competition" (SEC), the 
com m ission also exam ined issues of plruahty, w hich it  concluded w ou ld  not  
be im pacted as a result of BSkyB ow ning the larger stake in the free to air 
broadcaster. '

Importantly, the Competition Com m ission additionally m ade the point that 
material influence is deem ed to m ean "control of". So, it w as the v iew  of the 
com m ission that, in 2007, N ew s Corporation controlled BSkyB. If this w as the 
case in 2007, and given no change in  shareholding or other material issues, 
th en  it w ou ld  be reasonable to assiune that, having m aintained broadly the 
sam e level o f shareholding in BSkyB, N ew s Corporation stiH controls the pay- 
television  operator, m eaning that, in the eyes of the Competition  
Com m ission:

• this transaction does not represent a "change of control".
•  this transaction does not represent a change in the status quo.

It is  true, of course, that there w ill be a financial change as a result o f the 
proposed  deal. For should N ew s Corporation be successful, it wUl have full 
control of BSkyB's cash flow  as opposed to just a 39.1% share of the dividend  
paym ent that the latter com pany choose to make each year. H owever, in 
order to access that cash flow . N ew s Corporation w ill have to disburse a 
m inim um  of £7.5bn (based on the bid price of 700p per share, a price which  
the board of BSkyB has rejected as too low).

It has been argued that this access to cash flow  m ight allow N ew s  
Corporation to make strategic changes that could be harmful from a plurality 
perspective. For example, it has been suggested that BSkyB m ight choose to 
b u n d le  N ew s Corporation new spapers with its pay-television product, thus 
m aking hfe more difficult for other newspapers in the UK. However, this is
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an issu e  of competition, and therefore appears to be outside the parameters 
w ith in  w hich Mr Cable is m andated to examine the transaction. For as noted  
previously, issues of com petition are, in this case, the remit of the EU 
authorities.

M oreover, industry watchers w ill be familiar w ith  the fact that, even  w ithout 
access to the BSl<yB cash flow s. N ew s Corporation has been more than able to 
discount its new spapers in a bid to increase circulation, has done so a number 
of tim es in the past, and is doing so aurently . Given that N ew s Corporation 
reported net incom e of $2.5bn, and free cash flow  (before acquisitions and  
investm ents) o f $2.9bn for the 12 m onths to Jrme 2010 -  and given that it 
apparently has access to £7.5bn in cash -  it seem s reasonable to assum e that 
any aggressive marketing cam paign, including the aforem entioned bundling  
strategy, could be pursued w ithout the need for a full takeover of BSkyB, and 
could still be pursued in the future, regardless of the presence of minority 
shareholders in BSkyB.

A  final point on the issue o f potential brmdhng; w e  note that the 
dem ographics of Sky N ew s audiences and Srm readers is com pletely  
different. The Srm is more heavily  skew ed to C2DE readers, w h ile Sky N ew s  
is targeted towards the A B C l dem ographic. This w ou ld  seem  to suggest that 
a bundlin g strategy w ould , in any case, .be relatively unsuccessful. A  
brm dling strategy betw een Tlie Tim es and Sky w ou ld  appear, on these 
grorm ds, to m ake more sense, but given that Tlie Tim es takes a share of 
readership that is only just over 3.5% (according to the NKS), this does not 
look like the m aking of a new spaper giant that w ou ld  lo ll the redtops w hich  
are so  w id ely  read in the UK. .

C om ing back to the key issue of plurahty, the question is w hether there w ill 
be a reduction in p liuality  if this transaction w ere to occiu. Again, the 
C om petition Com m ission has done a great deal- of Work in this area already, 
w ith  regard to the analysis o f BSkyB's 17.9% shareholding in ITV (w hich it 
w as forced to reduce to below  7.5%). In the associated report, the com m ission  
stated that the pubhc interest consideration related to the need;

"F o r  there to be a s u jfid e n t p lu ra lity  o f  persons w ith  control o f  the m edia interprises 

serv in g  that audience"

A t the sam e time, the Com petition Com m ission deem ed it im portant to draw  
a distinction betw een the plurahty of persons w ith  control o f m edia  
enterprises and the number of enterprises them selves, and to consider the 
im phcations of that plurality for the range of information and v iew s m ade 
available to audiences.

A s d iscussed  above, given  that the Competition Com m ission's v ew  w as that 
N ew s Corporation's 39.1% stake in  BSkyB w as sufficient to g ive it control 
over the com pany, the proposed buyout of the remaining 60.9% should not 
be d eem ed  to result in a reduction in the number of people w ith  control of the 
m edia enterprises serving UK audiences. This should be sufficient to answer 
the question  being asked about plruahty, but the CC also notes that it is 
im portant to distinguish betw een the range of information and v iew s that are 
provided  across separate groups (external) and the range provided w ithin  
(internal).
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In order to answer this separate point, w e m ust start from  the premise that 
the status quo, both interrral and external, is acceptable to the Competition 
Com m ission -  that follow ing the sale by BSkyB of the majority of its stake in  
ITV, the level of plurality in  the UK w as deem ed reasonable. On this basis, 
the question that m ust be asked is whether this situation could be changed as 
a result of an increase in  N ew s Corporation's shareholding.

We assum e at this point that the question of plurahty relates largely to new s, 
this having been the issue under consideration in  the BSkyB/ITV case. This 
m akes sense, given that of all content types, it is new s that is the m ost 
concentrated in  supply, a point highhghted both by the Competition  
Com m ission and by commentators on the current N ew s Corp/BSkyB  
transaction.

In considering this issue, it is important to remember that there is already 
legislation in  place in the UK regarding how  new s is to be handled by 
different m edia. A s regards newspapers, the Com petition Com m ission noted  
that there are

"few er regulatory restrictions on  

take an ex p lic it editorial position  

in stru ctio n s fro m  m anagem ent 

matters; their rem it is  to produce 

o f  its  readers, to increase the sales 

w isdom  through colum nists and  

inform ation and entertainm ent as

newspapers,, newspapers are able and expected to 

in  relation to topical issues. Editors do not take 

or board mem bers or shareholders on editorial 

a newspaper w hich reflects the view s and opinions 

o f  the newspaper, to confirm  or challenge accepted 

w riters and generally to provide as m uch news, 

is possible w ithin  agreed b udgets."

A t the sam e time, the com m ission acknowledged that, Rupert M urdoch had  
regular discussioirs w ith  the editor of The S u n  on a range of editorial matters; 
w hile his involvem ent w ith T ie  Tim es and The Sunday Tim es w as far more 
lim ited, due to the restrictions im posed by the DTI w hen granting consent for 
N ew s Corporation's purchase of the titles in January 1981. For exam ple, one 
of these undertakings w as that there shall be no more than 20 directors of 
Tim es N ew spaper H oldings of w hich at least six shall be the Independent 
National Directors. Equally it w as agreed that N ew s Corporation w ou ld  seek  
the approval of the Independent National Directors regarding the hiring and 
firing of editors. A s a result, Rupert Murdoch's involvem ent in  the editorial 
direction of the Times and Sunday Times has been restricted, as noted by the 
Cornpetition Commission:

"We concluded that there was a considerably greater degree o f  involvem ent to M r  

R u p ert M u rd o ch  in  relation to the S u n  than som e other N ew s International 
new spapers"

This, therefore, w as the situation w ith the new spapers in 2007 -  admitted  
editorial influence over T ie  S u n , a hands-off approach to T ie  Tim es and T ie  

S u n d a y  Tim es -  and, w ith no changes having occurred since, it is clear that the 
m ooted  transaction w ill equally have no impact on the status quo. For it is DTI 
(n ow  the Departm ent for Business Innovation and Skills) rules that prevent 
interference in  T i e  T im e s / T ie  Sunday Tim es, and these rules w ill remain in  
place regardless of a deal w ith  BSkyB.

The question, therefore, is whether the degree of influence over BSkyB's 
editorial pohcy w ould  change as a result of the transaction, and whether
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plurality could be affected in this way, by changing the range of information 
and v iew s provided w ithin the group (internal plruality, as described above).

Again, w e  return to the Com petition Com m ission's point about material 
influence and control. If this is already the case, then N ew s Corporation 
could be deem ed already to control the editorial policy of BSkyB, so by 
m oving to a position of fuU ownership, nothing actually changes. H ow ever, it 
is also im portant to remember that the Broadcasting Code requires 
im partiality in  terms of new s presentation, and breach of this code on a 
regular basis could result in the loss of the broadcasting licence. In other 
w ords, for BSkyB to remain a broadcaster of new s, it m ust remain impartial 
in its n ew s output. Indeed, the Com petition Com m ission noted in  its report 
that, in  respect of Sky N ew s itself,

'W e received no evidence from  th ird  parties to suggest that senior executives at 

B SkyB  or its  parent com panies exerted influence on the Sky N ew s agenda"

A t the sam e time, given that Sky is not just a broadcaster of new s, but also a 
supplier of n ew s to Five, it w as important to note that,

"T h e chan nel operator rem ains u ltim ately  accountable (including  to the regulator) 

fo r  the new s that is  presented on its  channels. The channel aperatcrr is responsible fo r  

strategic editorial decisions in c lu d in g  the look and fee l o f  its  news program m ing, tone 

and h ig h  level story prioritisation. T h is strategic direction helps differentiate new s 

program m ing and is  generally considered im portant to the brand im age o f  the 

ch a n n el."

This su ggests that w hile BSkyB provides the raw , material for new s  
program m es on Five, it is the channel that determines w hat stories wiU be 
prioritised and so on, making it different from  Sky N ew s, w hich separately 
determ ines these issues. .

N onetheless, the Com petition C om m ision also noted that there is a difference 
betw een the broadcasting code, w hich is designed to eirsure im partiality in  
terms of n ew s presentation, and the statutory need for there to be a sufficient 
plurality of persons w ith  control of m edia enterprises. This takes us back to 
the question  of control, w hich  the Competition Com m ission has already 
answ ered in determ ining that N ew s Corporation's shareholding gave it 
control over BSkyB.

B ased o n  the above argum ents, it  seem s to us that the grounds for a referral 
based  on  plurality  are very w eak , unless it is  deem ed that the C om petition  
C om m ission  w as incorrect in  conclud ing  that N ew s Corporation controlled  
BSkyB at the tim e o f its analysis o f the BSkyB/ITV situation. For, as 
regards the relationsh ip  b etw een  the tw o, noth ing  has changed sin ce  then, 
m ak in g  it very  d ifficu lt to ju stify  a change in  the d efin ition  o f control. 
M oreover, w ere the C om petition  C om m ission to change its v ie w  such  that 
it regarded the proposed  transaction as resTxlting in  a change o f control, that 
w o u ld  render its January 2007 analysis incorrect, thus op en in g  the w a y  for 
redress b y  BSkyB and its shareholders for b e in g  forced to se ll d o w n  its 
stake in  ITV.
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A footnote to the discussion of editorial influence: som e commentators have  
stated that they fear the "Murdochisation", or the "Fox factor", if N ew s  
Corporation w ere to consum m ate the proposed transaction. Commentators 
cite the perceived bias of Fox N ew s in the US, fearing that a takeover of 
BSkyB could see the award-winning Sky N ew s forced to fo llow  the M urdoch  
political party line.

W hile this is an easy scare-story to convey, the facts of regulation w ou ld  
appear to be against such a change taking place. For w hat commentators w ith  
such an argum ent appear not to have m ade clear is that:

• In the US there are no law s that require impartiality of new s m edia, 
whether print, broadcast (or indeed online). In fact, the First 
A m endm ent (free speech) w ou ld  appear to render im possible any 
law  aim ing at impartiality. Indeed a previous FCC policy, the 
"Fairness Doctrine", w hich required broadcasters to present both  
sides of "a controversial issue of public importance" w as deem ed to 
be im constitutional and therefore repealed.

• By contrast, as discussed above, it is a legal requirement that 
television new s in the UK is impartial, m eaning that it w ou ld  be 
im possible for Sky N ew s to take sides w ithout risking its 
broadcasting license. As regards the newspapers, it is already 
acknow ledged that M urdoch has editorial influence over T?ie S u n , but 
T?ze Tim es is protected from such by the 1981 DTI rules noted earlier. 
In any case, a purchase of the remaining 61% of BSkyB w ou ld  not 
have any impact on N ew s Corporation's ability to influence (or 
otherwise) the new spapers that it already controls.

On th is basis, it remains our view , that if there are issues to be considered in 
this transaction, they relate to com petition, rather than plurality.

VVhal about online?

It is  notable that arguments against the proposed transaction have essentially  
ignored  the internet as a source of new s. The focus has been squarely on  
te lev ision  new s and hard-copy newspapers, w ith  little regard paid to the 
online market, despite the huge growth in this form of new s distribution. W e 
believe, how ever, that any analysis of plurality m ust take accoimt of the 
follow ing:

• Statistics suggest that, as broadband penetration rises, and average 
speeds increase, broadband users increasingly turn to the internet as 
their primary source of new s. OFCOM's analysis of the internet as a 
source of new s does note that this is a growth area, but dism isses it 
as secondary. That research is now  four years old, and in the 
meantim e, the number of residential broadband connections in the 
UK has increased by 50%, and, as discussed below, online usage per
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person has jumped considerably.

• As with newspapers, there are no regulatory requirements for online 
newspapers to be editorially impartial. As online news becomes 
more and more the most important source of news, impartiality will 
likely decline due to the lack of restrictions. This will happen 
regardless of the proposed News Corporation/BSkyB transaction

• The low cost of entry online has resulted in a profusion of non
traditional news providers, increasing plurality for the average user 
of the internet. New providers include independents (e.g. specialist 
subject websites such as Beehive City, blogs, and user generated 
content sites such as YouTube) as well as established players from 
other coimtries hitherto not available in the UK (e.g. US news 
websites e.g. TJze W ashin gton P ost)

• Newspaper websites are hugely dependent on third-party websites 
for traffic to their sites. On average, less than 30% of their traffic 
comes direct, with the balance coming from third party websites, 
Google itself accounts for just imder half of aU traffic to UK 
newspaper websites. This is a potential gatekeeper position that 
could seriously damage online plur^ty, and, given the 
aforementioned growth in online as the dominant source of news, 
could have a material impact in national plurality, in our view.

Looking at the first of these points, the Competition Commission report on 
ITV/BSkyB noted that by 2006 there had been a threefold increase (from 2% 
to 6%) in the munber of people who consider the Internet to be their main 
source of news. At the same time, aroimd 20% of the population visited news 
sites, compared with over 60% who actively watched.television news. These 
figures being relatively limited, the Commission took the view that;

"for the tim e being and fo r  the foreseeable fu tu re, online sources o f  new s are more 

likely  to com plem ent than to replace television and other traditional new s platform s"

Fast-forward four years, and the situation has changed massively. Fixed-line 
residential broadband penetration has increased by 50% since 2006, and time 
spent onhne per internet user has grown by 65% over the same period. 
According to UKOM, aroimd 2.8% of time spent online goes on news sites, 
up from 1.5% in 2007. As a result. While the time spent online by UK 
consumers has increased by nearly two thirds, the time spent on online news 
sites has increased by 212%, secondly only to social networks and blogs.

As a result of this growth, the average UK internet user now spends an 
average of 37 minutes and 23 seconds a month looking at online news sites. 
Moreover, this ignores any news, or associated commentary, that might be 
seen on the home pages of portals, on social networks and blog sites, or 
indeed any broadcast news which might fall into the streamed video 
category. Similarly it excludes news sent via e-mail. Including these 
categories we would expect online news consiunption to be far, far greater 
than that which is reported for dedicated news websites.

Meanwhile, according to McKinsey, total news consrunption has increased by 
around 20% over the past three years, with average consrunption in 2009 
running at 72 minutes per day as opposed to 60 minutes in 2006. Although
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the data sources are different, the fact that UKOM reports a 212% increase in 
online news consumption, vs McKinse/s 20% total consumption growth, 
would tend to suggest that online has substantially increased its share of total 
news. This is reflected in Figure 2, which shows interest in different news 
sources, and suggests that particularly younger viewers are heavily 
dependent on the web for this type of information. Indeed, as McKinsey 
notes, if it were not for the behaviour of the 55+ category, the Internet would 
be ranked the second most popular news source in 2009. Including the 55+ 
group takes the rank down to third position. This compares markedly to the 
results published by OFCOM in June 2007 (New News, future News), which 
were referred to by the Competition Commission, where, as shown in Figure 
1, the Internet comes a distant fourth in terms of sources of news.

MeanwMIe, according to Nielsen, news is the most popular content on the 
iPad, with 44% of iPad users viewing news regularly. The same study foimd 
that more people still access news from their iPhones, with 51% of users 
reading the news on their phone. This type of consumption wasn't even in 
consideration in 2006, when OFCOM looked at news, and how it is 
consumed.

Figiure 1: Online news consumption has grown hugely in the past few years

Lead ing  se c to r  by Tota l U K  Internet Tota l U K  in ternet
to ta l/share  o f U K  Internet tim e (m illio n s  o f tim e (m illio n s  o f Change

R an k  tim e - A p r il 2010 hours) - A p r il 2010 hours) - A p r il 2007 2010/2007
1 Social Networks/Blogs 176 40 340%
2 E-mail : . 5 6 30 . 88%
3 Games . 53 27 96%
4 Instant Messaging 38 65 -42%
5 Classifieds/Auctions . 36 23 60%
6 Portals ' ' 31 17 87%
7 Search 31 19 64%
8 Software Info/Products 26 24 9%
9 News 22 7 212%
10 Adult ' 21 13 65%

Source: UKOM
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Figure 2: Websites are an increasingly important news source

% of age group interested in given news source 2009
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Source: McKinsey Quarterly

Figure 3: Historically, the web was far less important as a news source
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Q3a) Which of the foilowing do you EVER use for nev̂ rs? Base; At! adults 16+, 4662 (2002) and 2216 (2006) 
Notel: 2002 question = Q1 b) What OTHER sources do you use ■

Source: OFCOM
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From the above it is clear that the Internet and other online platforms have 
become an increasingly important somce of news, and ones that were 
essentially ignored by the Competition Commission in its discussion of 
plurahty in 2007. At the time, such a stance was in keeping with the low level 
of news consumption online. We would argue that in 2010, any discussion of 
plurahty must take onhne into accoimt.
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For if online were simply repeating what is available offline, in newspapers 
and broadcast television, that would be one thing. This is not the case 
however: there are no regulatory rules requiring impartiahty of online news. 
It is true that the BBC Trust has put in place editorial guidelines stressing the 
need for impartiahty in online news, but this is self-imposed as opposed to a 
regulatory requirement that covers other creators of news.

With the huge growth in online news consumption, coupled with growth in 
the munber of online news providers, it is clear that the average consiuner 
has seen a significant increase in the avahabhity of news from different 
sources. For unlike television, where there are significant barriers to entry, 
both financial and regulatory, online anyone can become a news provider. As 
a result, whereas the market that the Competition Commission considered 
was, m the case of television the BBC, ITN and Sky, and offline a relatively 
small number of newspapers, if we take into online there is a huge number of 
news providers, which must surely increase plurahty in news supply. Indeed, 
it was noted by the House of Lords Select Committee Report "The Ownership 
of the News" that internet news content is produced across the world, which 
suggests a far broader perspective available online than offline (where 
content supply is constrained by distribution).

Figure 4 shows the leading online news sites in August 2009, according to 
Experian Hitwise. The doiiunance of the BBC is unmistakeable (and raises 
interesting questions about why the Director General, Mark Thompson, has 
protested so loudly about News Corporation's dominance, particularly given 
that the BBC also takes a very commanding market share in television news. 
Indeed, as noted by OFCOM in the aforementioned New News, Future 
News, in October 2006, Sky News accotmted for around 4.9% of total news 
viewing, and Five (for which BSkyB has the production contract) 2.8%. By 
contrast, at the time the BBC accounted for arormd 61% of news consiunption 
and ITV aroimd 27%. According to News Corporation, the figures are 
broadly similar today.

Meanwhile, as far as online is concerned, it is worth noting that these figtues 
do not reflect the paywall strategy of News Corporation, which has seen 
online traffic to the Times and Srm websites decline substantially. Indeed, 
taking into accormt the decline in audience reported for News Corporation 
newspaper-linked websites, we estimate that in aggregate, the group 
accoimts for aroimd 4.5-5.0% of UK onhne news traffic. Given that the BBG 
takes the single largest share of online news traffic, it is reasonable to assume 
that it may have benefited in some way from the News Gorporation paywall 
strategy, implying that its online share could be approaching 40% by now.
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Figure 4: UK online news traffic, August 2009

B B C  37.14
Sky  News 3.11
Yahoo! 2.36
Met O ffice 2.24
Daily Mail 1.92
G oog le  News U K  1.65
Telegraph 1.63
The Sun , 1.60
T im es Online 1.50
Guard ian Unlim ited 1.34
ITV 1.33
M SN  News U K  1.22
Independent 0.63
M etcheck.com  0.59
New sNow  0.59
A O L-N ew s 0.54
The W eather Channel ‘ 0.48
O ther 40.13

Source: Hitwise
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If the growth in online has resulted in an increase in number of news sources, 
and if, in the meantime, consumers are increasingly less reliant on 
newspapers for their daily fbc of information - the OECD reports that 
between 2007 and 2009 UK newspaper circulation has declined by 25%, and 
continues to drop as people move online - it seems clear that a "weighted 
average" dependence on media for news would see newspapers dropping 
markedly, with online increasing share. This is important because it implies a 
rising number of news sources, on a weighted average basis, and weakens, in 
our view, the arguments about plurality, which seem to rely heavily on News 
Corporation's position as a newspaper publisher.

In other words, if the level of plurality was considered acceptable in 2007, 
when broadcast news and newspaper readership were considered the main 
ways that news is consumed, then in 2010, with newspaper readership 
declining (and with it News Corporation's influence on news), growth in 
online (a medium in which Murdoch's influence is far smaller, as shown in 
Figure x above) and TV broadly maintaining its position - indeed OFCOM 
recently released research indicating that there has been a halt in the decline 
of audiences for flagship news programmes on the PSB channels - then on 
this basis, plurality would appear to have improved vs 2007.

Furthermore, any analysis of plurality must take into accoimt the expected 
evolution of the market, not just the current situation. In this respect, it 
should be noted that upcoming generatioris will hkely be even less 
dependent on newspapers (News Corporation's traditional soruce of "media 
control") and on television, and increasingly influenced by the internet, the 
medium in which Murdoch is weakest. For example, as noted by the House 
of Lords Select Committee:
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"overall the nuviber o f  people reading any one or more o f  the top ten national 

newspapers on an average day has declined by 19 % , but this decline is m uch more 

m arked in  the younger age brackets. The num ber o f  1 5-2 4  year olds reading anyone 

or more o f  the top ten national nezuspapes on an average day has declined by 37% and 

the num ber o f 25-34 year olds doing the same has declined by 40%  "

Likewise, while OFCOM research has shown that while 67% of all adults over 
16 cite the television as their main source of UK news, that figure falls to 59 7o 
among 16-24 year olds (who, as shown in Figure 2) are turning increasingly 
to the internet.

fiatek«’oper role a possible future concern?

As argued above, we believe that

• People are increasingly consruning news online
• Consumers have a large choice in terms of websites 

containing news content

Given this situation, we believe it must be factored into any consideration of 
plurality of news supply and availability in the UK. In our view, this would 
seem to weigh against arguments relating to plurality that focus only on 
news available via television and in hard copy newspapers.

liowever, while all this is positive for the consumer, one thing is 
disconcerting - the way that consumers find this plethora of online news. As 
noted above, and as shown in Figure 5, newspaper websites are hugely 
dependent on third-party websites for traffic to their sites. On average, less 
than a third of their traffic comes direct, with the balance coming from third- 
party websites. Of those third parties, Google alone accounts for 45% of all 
traffic to newspaper websites, some 41% more than the newspaper sites 
represent themselves in aggregate.

Given the opaque nature of the algorithm that determines whether or not a 
website wiU feature at the top of search results (excluding paid-for search), 
this is a situation which, at the very least, requires very careful monitoring. 
For it would technically be possible for Google to change its algorithm such 
that a particular publication, or publications, no longer featured high up in 
search results. Given how important Google is as a driver of traffic to 
websites, this could have a huge impact on the number of users visiting 
newspaper sites, which would in turn have serious commercial implications.

We note that there are, and have been in the past, lawsuits that relate to the 
way that Google ranks search results. For example, SearchKing sued Google 
in 2003 claiming that Google "arbitrarily and purposefully" lowered tiie 
rankings of SearchKing's pages for competitive reasons. That lawsuit was lost 
by SearchKing on the basis that Google claimed First Amendment rights, 
stating that its rankings were simply the company's view of opinion of the 
importance of the webpage. Similarly Roberts vs Google and ftinderStart vs
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Google have attempted (and lost) litigation against the search giant for the 
same reason.

The point of this is not to claim that Google lowered the search rankings of 
these companies for anti-competitive reasons (although this was alleged in 
some cases), but to make the point that it can be done -  Google admitted that 
it had changed the page rankings. Moreover, it can do so because of the laws 
relating to free speech and because it is a commercial business that is not 
regulated in respect of impartiality (or indeed plurality). In our view, this 
poses potential problems for companies that are highly dependent on Google 
for traffic to their websites, namely, in this case, the newspaper companies, 
which as noted above, get nearly half of their hits from this single source.

More importantly, at least in respect of this argument, it seems clear that 
Google News could represent a threat to plurahty. For if, as noted above, 
Google can change page rankings at w l H, then that it has the power to 
promote, or demote, specific news providers as it pleases. Thus a provider of 
online news may simply disappear (for practical purposes) as a source of 
information about a particular topic. For example, if one enters "BSkyB, 
News Corporation, Vince Cable" into Google News today, as shown in 
Figure xx, the story that appears on the top of the results page is that 
provided by Broadband TV News (an online dedicated industry website). 
The second source is the Guardian, the third Marketing Week and the fourth 
the Telegraph, Below that is a link to "all 19 news articles". Realistically, the 
average consumer won't click on that link, and will probably click on the 
news story that is highlighted in larger font (Broadband TV News).

If newspapers get arormd 45% of their traffic froth Google, then this power to 
change the rankings represents potentially a very significant threat to 
plurality in our view. For it is one thing to produce the content, and another 
to get the consumer to read it. In an offline world, arguably this would be 
akin to all the supermarkets refusing to stock a particularly newspaper 
(supermarkets/multiples accormt for 40-45% of all newspaper copy sales), or, 
perhaps putting all the copies of a particular title at the bottom of the pile of 
newspapers, so that other titles took sales predominance.

It is interesting that in the aforementioned Select Committee on News it was 
noted that news aggregators such as Google News could be an issue, indeed 
Guardian Media Group commented that:

"O nline aggregators, potentially,'can have a 'double negative' effect on high-quality, 
plural news provision: acting as a gatekeeper to multiple news sources, whilst 
extracting revenue direction from news content, without re-investing in journalism"

The Select Committee also noted this issue, but focused more on the fact that 
the news aggregators were not investing in journalism of their own, and thus 
piggy-backing on the content creators' investment, rather than on the issue of 
the gatekeeper role which concerns us here.
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Figure 5: Google accounts for 45% of internet traffic to newspaper sites
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As discussed above, we believe that the case for a referral of the proposed 
transaction on plurality grormds is weak, given that:

• In 2007 the Competition Commission took the view that News 
Corporation already controlled BSkyB.

• The Competition Commission gave no indication that it was 
unhappy with the state of plurality at the time.

• Plurality has increased, in our view, with the advent of the internet 
and its multiple routes to news.

However, were Mr Cable to take the decision to refer -  a decision which we 
we bebeve would be made on political grounds - then the resulting 
additional delay could prove problematic for News Corporation, due to;

1. Appreciation of sterling against the dollar; since the bid was 
made in Jrme, the pormd has strengthened cl0% against the 
dollar. With a transaction of this size, a weakening US dollar 
could make the deal less attractive than it initially appeared. 
This could make News Corporation less willing to increase 
its bid, thereby reducing its chances of success

2. Continued strong trading by BSkyB; as the most recent 
results have shown. Sky continues to go from strength to 
strength. The better the compariy's resiits, the more likely 
are the group's independent directors to demand a premimn 
valuation. Having already stated that the minimum bid price 
that the independent directors would entertain was 800p, this 
could rise further. Coupled with the weakening dollar, this 
could prove VERY costly for News Corporation and 
ultimately derail a transaction

3. Or a deterioration in trading? On the other h^ d , with the 
larmch of You View next year, and given that the timetable of 
referral and analysis could push any decision back to early 
summer 2011, there is always a chance that BSkyB could be 
negatively impacted by the larmch of the new platforms. We 
note that the launch of Freeview had a substantially negative 
effect on BSkyB, at least in the early period, prior to BSkyB's 
launch of free broadband and cabs. TTus puts the risk back in 
the court of BSkyB's current shareholders.

Whatever the outcome, it is clear that the impbcations for Sky shareholders 
wbl be substantial. A  referral of the transaction - even if ultimately waved 
through - could materiaby impact the bkebhood of News Corporation 
actually completing the transaction.
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Remarks
Berenberg has made every effort to carefully research aU information contained in this report. The 
information on which the report is based has been obtained from sources which we believe to be 
rehable such as, for example, Reuters, Bloomberg and the relevant specialised press.
Opinions expressed in this report are our current opinions as of the issuing date indicated on this 
document. We do not commit otuselves in advance to whether and in which intervals an update is 
made.

Please note that this report is only for the personal use of Berenberg clients. Do not pass on to third 
parties or make available to third parties.
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Disclaimer
This doccunent has been prepared by Berenberg Bank or one of its affiliates (collectively „Berenberg"). 
This document does not claim completeness regarding all the information on the stocks, stock markets 
or developments referred to in it.
On no accormt should the document be regarded as a substitute for the recipient's procuring 
information for himself or exercising his own judgements.
The document has been produced for information purposes for institutional clients or market 
professionals.
Private customers, into whose possession this document comes, should discuss possible investment 
decisions with their customer service officer as differing views and opinions may exist with regard to 
the stocks or other financial instruments referred to in this document.
This document is not a solicitation or an offer to buy or sell the mentioned financial instruments.
The document may include certain descriptions, statements, estimates, and conclusions imderltning 
potential market and company development. These reflect assumptions, which may turn out to be 
incorrect. Berenberg and/or its employees accept nO liability whatsoever for any direct or 
consequential loss or damages of any kind arising out of the use of this document or any part of its 
content.
Berenberg may act as market-maker or rmderwrite issues for any securities mentioned in this 
document, derivatives thereon or related financial products or perform or seek to perform capital 
market or underwriting services.
Berenberg reserves aU the rights in this document. No part of the document or its content may be 
rewritten, copied, photocopied or duplicated in any form by any means or redistributed without 
Berenberg's prior written consent.

Remarks regarding foreign investors .
The preparation of this document is subject to regulation by German law. The distribution of this 
document in other jurisdictions may be restricted by law, and persons into whose possession this 
document comes should inform themselves about, and observe, any such restrictions.

United Kingdom
This document is meant exclusively for institutional investors and market professionals but not for 
private customers. It is not for distribution to or the use of private investors or private customers.

Competent supervisory authority
Bundesanstalt fiir Finanzdienstleistungsaufsicht - BaFin - (Federal Financial Supervisory Authority), 

Graurheindorfer Strafle 108, 53117 Bonn and LurgiaUee 12, 60439 Frankfurt am Main, Germany

© October 2010 Berenberg
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Equity Research
AUTOMOTIVE FOOD RETAIL OIL & GAS
David Cramer +44(0)2032077887 Amaud Cavigioli +44(0)20 32077848 Neill Morton +44 (0) 20 3207 7812
Mark Mackenzie +44(0)20 32077861 Niamh McSherry . +44(0)20 32077836
Alay Patel +44(0)20 3207 7821
BANKS HEALTHCARE REAL ESTATE
Nick Anderson +44(0)203207 7838 Scott Bardo +44(0)20 32077869 Kai Klose +44 (0) 20 3207 7888

Alistair Campbell +44(0)2032077876
Ian Douglas-Pennant +44(0) 20 32077878

BASIC MATERIALS Frazer Hall +44(0)203207 7875 SUSTAINABLES
Gunnar Cohrs +44 (0) 20 3207 7894 James Harvey +44(0)20 32077885 Lars Dannenberg +44 (0) 20 3207 7855
John Klein +44 (0) 20 3207 7895 Adrian Howd +44 (0) 20 3207 7874
Alexandra Roche +44(0)20 32077879 Tom Jones +44(0)20 32077877
CAPITAL GOODS INSURANCE TECHNOLOGY
Bezen Erkmen-Hong +44 (0) 20 3207 7883 Ivlichael Broom +44(0)20 32077872 Adnaan Ahmad +44 (0) 20 3207 7851
Simon Goetschmann +44 (0) 20 3207 7856 Tom Carstairs +44(0)20 32077823 Jean Beaubois +44 (0) 20 3207 7835
Stephan Klepp +44 (0) 20 3207 7884 Peter Eliot +44 (0)20 32077880 Ali Khwaja +44 (0) 20 3207 7852
William Mackie +44(0)20 32077837 Trevor Moss +44 (0)20 32077893 Zhancheng Li +44 (0) 20 3207 7853
Dominik Podewils-Duemiz +44 (0) 20 3207 7854 Sami Taipalus .+44(0)20 32077866

TELECOMMUNICATIONS
Usman Ghazi +44 (0) 20 3207 7824

CHEMICALS LUXURY GOODS Stuart Gordon +44 (0) 20 3207 7858
Jaideep Pandya +44(0)2032077890 Seth Peterson • +44(0)20 32077891 Paul Marsch +44(0)203207 7857

Barry Zeitoune +44(0)2032077859
CONSTRUCTION MEDIA TOBACCO & HPC
Robert Muir +44(0)2032077860 Jonathan Helliwell +44(0)20 32077865 Erik Bloomquist +44 (0) 20 3207 7870

Sarah Simon +44(0)̂ 32077830
FOOD & BEVERAGE MID-CAP CONSUMER UTILITIES
Jafar Alam +44 (0) 20 3207 7827 Marco Haeckermann +44(0)2032077882 Benita Barretto +44 (0) 20 3207 7829
Philip Morrisey +44(0)20 3207 7892 Stephanie Margaronis +44(0)2032077871 Ana Caspar +44(0)20 3207 7814
Anna Patrice +44 (0) 20 3207 7863 Trion Reid +44(0)20 32077881

Sales

Specialist Sales
CONSUMER GOODS HEALTHCARE - TELECOMMUNICATIONS
Alix Turner +44 (0) 20 3207 7817 Andrew Holder +44(0)20 32077815 Mandeep Singh +44 (0) 20 3207 7816
FINANCIALS TECHNOLOGY
Philip Pickard +44 (0) 20 3207 7828 Daegal Tsang +44(0)20 32077822
Sales Sales Trading
LONDON HAMBURG / FRANKFURT HAMBURG
Chris Armstrong +44 (0) 20 3207 7809 Andre Grosskurth +49(0)40 350 60584 Mirko Brueggemann +49 (0) 40 350 60 359
John von Berenberg-Consbruch +44 (0) 20 3207 7805 Susette Mantzel +49 (0) 40 350 60 694 Nils Carstens +49 (0) 40 350 60 563
Simon Chisholm +44(0)203207 7801 Marco Weiss +49 (0) 40 350 60 719 Oliver Garbe +49 (0) 40 350 60 358
Jeremy Gardiner +44 (0) 20 3207 7808 Fin Schaffer +49 (0) 40 350 60 596
Ben Hutton +44 (0) 20 3207 7804 PARIS Hanns-Christian von Schuler +49 (0) 40 350 60 761
Andrew McNally +44 (0) 20 3207 7802 Amaud Dore +33(0)158449511 Lars Schwartau +49(0)40 350 60 450
David Mortlock +44 (0) 20 3207 7850 Dalila Farigoule +33 (0)158449510 Tim Storm +49(0)40 350 60415
Peter Nichols +44 (0) 20 3207 7810 Edouard Landau +33 (0) 15844 9513 Philipp Wiechmann +49(0)40350 60 346
Kieran O'Sullivan (US) +44 (0) 20 3207 7803 Olivier Thibert +33 (0) 158449512
Luca Vicentini +44 (0)20 3207 7819
Max von Doetinchem +44 (0) 20 3207 7826 CRM EVENTS
ZURICH LONDON LONDON
Stephan Hofer +41 (0) 44 283 2029 Greg Swallow +44(0)20 32077833 Natalie Meech +44 (0) 20 3207 7831
Carsten Kinder +41 (0) 44 283 2024 Sophy Mills +44(0)20 32077834
Benjamin Stilifried +41 (0) 44 283 2033

E-mail: firstname.iastname@beraiberg.de *** Internet: www.berenberg.de
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E-maii Message

From:
To:
Cc:

Sent:
Received:
Subject:

Rees Andrew (CCP) rEX:/0=DTI/0U=DTiHQ/CN=RECIPIENTS/CN=AREES1
ed.richards@ofcom.orq.uk fSIVITP:ed-richards@ofconn.orq.uk1______^
Steve Unger fSIVITP:SteDhen.Unqer@ofcom.ora ukll ICCP)
fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=i ICCP)
fEX:/0=Dti70U=DTIHQ/CN=RECIPIENTS/CNH [Chambers Sarah (CCP)
rEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=Sachambe1. Hendon David flE)
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN^DHendon1
04/11/2010 at 13:30
04/11/2010 at 13:30
NEWSCORPS - BSKYB

Attachments: Letter - NewsCorps BSkyB - November 2010.doc 
European Intervention notice.pdf

Dear Ed I a t ta ch  a le t t e r  r e la t in g  to  the S e c re ta ry  o f  S ta te 's  in te r v e n t io n  on the 
NewsCorp/BSkyB-deal (I ga the r you 've  a ls o  had a b r ie f  word w ith  David Hendon about t h is ) .  We 
lo o k  fo rw a rd  to  your re p o r t  (and hoping i t  w on 't eat too  hard in to  S te v e 's  Chris tm as p la n s !)  .

K ind  rega rd s

Andrew Rees

<> <>

Andrew Rees | Consumer and Com petit ion  D ire c to ra te  i Department fo r  B u s in e ss , In nova tio n  & 
S k i l l s  iT e l:  020 7215 21971 www .b is.gov.uk

The Department f o r  B u s in e ss , In nova tio n  & S k i l l s  i s  b u ild in g  a dynamic and co m p e tit iv e  UK 
economy by c re a t in g  the c o n d it io n s  fo r  bu s in ess  success;, prom oting in n o va t io n , e n te rp r is e  and 
sc ie n ce ; and g iv in g  everyone the s k i l l s  and o p p o r tu n it ie s  to  succeed.
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Ed Richards 
Chief Executive 
OFCOM

Department for Business, 
Innovation and Skills

1 V ic to ria  Street 
London  SW 1H  GET

T e l+44 (0)20 7215 2197 
Enqu ir ie s  +44 (0)20 7215 5000 
M in ico m  +44 (0)20 7215 6740

4 Novem ber 2010

Dear Ed

NEWSCORP/BSKYB MERGER - REQUEST TO OFCOM

You are aware that the Secretary of State has today issued an intervention 
notice to the Office of Fair Trading under section 67(2) of the Enterprise Act 
2002 (“the Act”) in respect of the proposed merger of News Corporation and 
British Sky Broadcasting pic. A copy of the intervention notice is attached for 
reference. This requires the OFT to provide a report in accordance with article 
4 of the Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003 
within the period ending on 31 December 2010.

The intervention notice mentions that the media public interest consideration 
specified in section 58(2C)(a) of the Act -  concerned with the sufficiency of 
plurality of persons with control of media enterprises - is or may be relevant to a 
consideration of the merger. In view of this, the Secretary of State now requires 
OFCOM to investigate the public interest issues raised by this merger which 
relate to section 58(2C)(a) of the Act, and report in accordance with article 4A of 
the Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003 also 
within the period ending on 31 December 2010.

In accordance with article 4A(3) of the Enterprise Act 2002 (Protection of 
Legitimate Interests) Order 2003 your report must contain advice and 
recommendations on any media public interest consideration mentioned in the 
notice under section 67 of the Act, and which is or may be relevant to the 
Secretary of State’s decision as to whether to refer the matter to the 
Competition Commission. Your report should also contain a summary of any 
representations about the case which have been received by OFCOM which 
relate to any of those such media public interest considerations.

The Secretary of State has received a number of representations on whether 
the merger has potential to result in outcomes detrimental to the public interest 
consideration specified in section 58(2C)(a) of the Act. I have asked colleagues 
to forward the representations to your staff today. I should be grateful if your 
report to the Secretary of State would include a substantive assessment of the 
merits of the various arguments presented in these submissions, and any other 
factors you may consider relevant to section 58(2C)(a) of the Act.
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Continuation 2

Kind regards

ANDREW REES
Deputy Director, Consumer and Competition Policy
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EUROPEAN INTERVENTION NOTICE GIVEN PURSUANT TO SECTION 67 
ENTERPRISE ACT 2002 -  ANTICIPATED ACQUISITION OF 

BRITISH SKY BROADCASTING PLC BY NEWS CORPORATION

Whereas the Secretary of State has reasonable grounds for suspecting that it 
is or may be the case that:

(a) arrangements are in progress or in contemplation which, if carried into 
effect, win result in the creation of a relevant merger situation, as defined in 
section 23 of the Enterprise Act 2002 (‘‘the Act”) in that:

(i) enterprises carried on by or under the control of News Corporation 
will cease to be distinct from enterprises carried on by or under the 
control of British Sky Broadcasting pic; and

(ii) the value of the turnover in the United Kingdom of the enterprise to 
be taken over exceeds £70million;

(b) a concentration with a Community dimension (within the meaning of 
Council Regulation (EC) No 139/2004 - “the EC Merger Regulation), or part of 
such a concentration has thereby arisen or will arise;

Whereas the Office of Fair Trading is unable to refer the relevant merger 
situation concerned to the Competition Commission under section 33 of the 
Act (whether or not it would othenvise have been under a duty to make such a 
reference) by virtue of article 21(3) of the EC Merger Regulation;

Whereas the Secretary of State is considering whether to take appropriate 
measures to protect legitimate interests as permitted by article 21 (4) of the EC 
Merger Regulation;

Whereas the Secretary of State believes that it is or may be the case that the 
public interest consideration specified in section 58 of the Act concerned with 
the sufficiency of plurality of persons with control of media enterprises is 
relevant to a consideration of the merger situation;

Now, therefore, the Secretary of State in exercise of his powers under section 
67(2) of the Act, hereby gives this intervention notice and requires the Office 
of Fair Trading to investigate and report in accordance with article 4 of the 
Enterprise Act 2002 (Protection of Legitimate interests) Order 2003 and 
Ofcom to investigate and report in accordance with article 4A of that Order, 
both within the period ending on 31 December 2010.

4 November 2010

Andrew Rees
An official of the Department for Business Innovation & Skills
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E-mail Message

From:
To:
Cc:

Sent:
Received:
Subject:

Rees Andrew fCCPi rEX:/0=DTi/0U-DTIHQ/CN-RECiPIENTS/CN=AREES1
bec.eurooa.eu rSMTP:l |-@ec.europa.eu1

|CCPirEX:/0=DTi/OU=DTiHQ/CN-RECiPIENTS/CI''lH
rEX:/0=DTI/OI>DTiHQ/'CN=RECiPiENTS/CNH 
04/11/2010 at 13:34 ^
04/11/2010 at 13:34 
RE: NEWSCORP/BSKYB

JCCP1

Attachments: European Intervention notice.pdf

Dear I I Ju st to  l e t  you know th at t h is  morning the S ecretary  o f  S tate  issu ed  a European Interven tion  N otice on the
Newscorp/BSKYB case which I a tta ch  fo r  re feren ce . I t  would be h e lp fu l i f  we could keep in  con tact on your com petition 
stud y.

Regards

Andrew Rees ,

<>

Andrew ReesI Consumer and Com petition P o licy l Department fo r  Business, Innovation s S k i l l s  | I e l:  7215 2197|
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E-mail Message

From:
To:
Cc:

Sent:
Received:
Subject:

R ee s  A ndrew .(C C P) rEX:/0=DTl/'OU=DT!HQ/CN=REC}PIENTS/CN=AREES]
Cable MPST [EX:/0=DTI/OU=DTlHQ/CN=RECIPIENTS/CN=Cablem]
WarJnjiKatie (MPST MIN̂  rEX:/0=DTI/OU=DTiHQ/CN=RECiPlENTS/CN=Kwarinal. SPAD MPST ' 
fEX;/0=DTi/OU=DTlHQ/CN=RECIPtENTS/CN=Spadl, Davev MPST [EX:/0=DTI/OU=DTiHQ/CN=RECiPIENTS/CN=Edavevl 
Chambers Sarah (CCP  ̂fEX:/0=:DTI/0U=DTIHQ/CN=RECiPiENTS/CN=Sachambe1. Kelly Bernadette CMPST DĜ  ’
rEX;/0=DTI/OU=DTIHQ/CN=REClPIENTS/CN=Bmkellvl Cook Jonathan (CCP) 
r£X:/0=DTI/0U=DTIHQ/CN=REC}PiENTS/CN'4' ... ...bCpV
rEX:/0=DTI/OU=DTIHQ/CN=REClPIENTS/CM=̂  
rEX:/0=DTi/'OU=DTiHQ/CN=REClPiENTS/CNP 
04/11/2010 a t  15:14 ^
04/11/2010 a t  15:14
RE; intervention P ro c e ss  - w hat h appens  next?

j LEGAL B)

Attachments: M erger control - Public in teres t interventions - N ovem ber 2 0 l0 .d o c

I I  ̂ a ttach  a two page note on the p rocess which we prepared e a r l ie r  which answers the questions you ra is e . P ise  note 
' on e' CC p rocess would be le n g th ie r  (in s ta tu te  they have up to  24 weeks). The S ecretary  o f  S tate  has wide ranging powers 
i f  a re feren ce  i s  made to the CC and on re c e ip t  o f th e ir  rep ort ie  he has powers to block a merger. In the f i r s t  phase, 
on r e c e ip t  o f  the report from OFCOM, he can c le a r  the tra n sa ctio n , accept undertakings which remedy the p lu r a l i t y  a f f e c t  
which may be o ffered  by the p a r t ie s , or- r e fe r  i t  to the CC fo r a f u l le r  in v e st ig a tio n . Hope th is  helps.

Andrew Rees! Consumer and Competition P o licy! Department fo r  Business, Innovation & S k i l l s  ITel: 7215 2197!

From: Cable MPST
Sent: 04 November 2010 14:22
To: Rees Andrew (CCP); (| [CCP) •
Cc; Waring K atie  (MPST MIN); SPAD MPST/ Davey MPST; Cable MPST 
S ubject: In terven tion  Process - what happens next?

Hi Andrew,I__________ | ' ■

SoS was ju s t  asking what happens n ext in  the in terven tio n  p rocess -  so say h y p o th e tica lly  SoS ge ts  h is  Ofcom rep ort a t  
the end o f  December and decides he wants to  r e fe r  th is  to  the Competition Commission fo r  fu rth e r in v e st ig a tio n .

F ir s t ly ,  I understand the le g a l th resh old  fo r  proceeding to  th is  stage i s  higher than re fe r r in g  to  Ofcom, but p lease  
could you provide a summary o f the c r i t e r i a  the SoS would need to  take in to  account when assessin g  the Ofcom rep ort and 
d ecid in g  whether to  r e fe r  to  CC?

Secondly, i f  he were to  r e fe r  the case to  the CC, I understand they would report back w ithin  30 days and then what 
happens? What w i l l  the SoS do with t h is  report? I am not c le a r  what the options are fo r actio n  at the end o f  th is  
p ro cess.

Please could  you shed some l ig h t  on these two areas fo r  me? . .• '

Thanks_____  ̂ •

I I P riva te  S ecretary to  the S ecreta ry  o f S tate  f o r  Business, Innovation and S k i l ls

8th F loor I 1 V ic to r ia  S tre e t i London i SWIH OET 

T el: 0207 2ld
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Merger Control: Public interest Intervention

In keeping with the UK’s open markets stance, competition law provides that mergers 
are regulated primarily by the competition authorities against a competition test. 
Ensuring rigorous competition provides safeguards to the public interest, which are 
reinforced by regulatory controls in areas such as the utilities.

The BIS Secretary of State has, however, limited powers to intervene - where there 
are public interest considerations (PICs) relating to national security; media plurality 
and stability of the UK’s financial system. The powers are set out in the Enterprise Act 
2002 and confer duties at 3 stages; powers relating to national security and media 
plurality can also be used in relation to larger mergers where the EC has jurisdiction.

S tage s of intervention
Stage 1: Initially, you must decide whether to issue an intervention notice to require a 
brief look into whether the transaction raises substantive public interest concerns 
which warrant investigation.

W h a t is  th e  s ta n d a rd  fo r  in te rv e n in g ?  _
You must have ‘reasonable grounds for suspecting that it is or may be the case that’ a 
relevant merger situation has been created, and one of the three PICs set out above is 
relevant. These initial thresholds are relatively low. You do not have to intervene if 
they are met, but you have discretion to do so.

it is, however, important, that you take the decision by applying your mind to the facts 
of the case. In the intervention on Lloyds/HBOS, the decision was judicially reviewed 
on the allegation that the Secretary of State’s decision had been fettered by 
statements by the Chancellor and Prime Minister. As a statutory decision maker you 
should resist calls to state your preliminary views on actual or rumoured mergers as 
any such statements might be subsequently used against you in a judicial review as 
evidence that there was not a full and dispassionate assessment of the facts.

H o w  lo n g  d o  y o u  h a v e  to d e c id e  w h e th e r to in te rv e n e ?
You may issue an intervention notice any time until the OFT publishes its decision on 
whether to make a reference to the Competition Commission - their studies take 
around 25 -  30 days - or in cases where mergers are either not notified or are 
completed and there is no competition investigation, you may intervene within 4 
months of announcement or completion of the merger.

As a matter of good practice, we seek to issue intervention notices as soon as 
possible - within days of the merger either being announced or notified to the 
competition authority. The timetable for intervention in European merger cases is not 
similarly specified in the Act but as a matter of practice, we tend to follow the same 
timetable as in UK merger cases.

W h a t h a p p e n s  o n ce  y o u ’ve  in te rv e n e d ?
You will then receive a short report on the public interest issues raised by the merger 
(within such time as you may specify). The report will be provided by the OFT in the 
case of an intervention made on the basis of national security or financial stability, or 
by Ofcom if the intervention is made on grounds of media plurality.
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(ii) Stage 2: On receipt of the OFT’s report (or Ofcom if the issue is media plurality) 
you must decide whether to make a reference to the Competition Commission for a 
full investigation. If so, they will provide a report to you within 24 weeks.

To do so you must have reasonable grounds for believing that it is or may be the case 
that: a relevant merger situation has been created; the PIC is relevant; and the 
situation operates or may be expected to operate against the public interest. Meeting 
these thresholds requires a higher evidential burden than for intervention, and will 
often carry a high risk of legal challenge -  whether the challenge would succeed is a 
different matter and would of course depend on the facts. Though it is still only a 
decision about whether further investigation is merited to enable a properly informed 
decision.

If you decide there are grounds to refer the merger to the Competition Commission, 
you have discretion to accept statutory undertakings from the parties to address the 
public interest concerns raised by the merger as an alternative to doing so. This has 
been the outcome in all the interventions that have been made on national security 
grounds in defence sector mergers.

(iii) Stage 3: On receipt of the report of the Competition Commission, you must take 
the final decision on whether or not the transaction operates against the public 
interest. At this stage, your decisions clearly need to be supported by strong evidence 
if they are to be robust against legal challenge (see next section).

W h a t ca n  y o u  do  i f  th e  m e rg e r  is  a g a in s t the  p u b lic  in te re s t?
You may to take action which you consider reasonable and practicable to remedy, 
mitigate or prevent any of the effects that are adverse to the public interest. These are 
wide ranging powers which include being able to block a proposed merger, or require 
the divestment of shares if the purchase has already taken place. You must do so in a 
proportionate way using remedies which are the least intrusive to achieve the . 
objective.

Scope fo r jud ic ia l review
Each stage of the process for considering a merger is carried out in a transparent way 
with all decisions published along with reasoned arguments. This includes the public 
interest intervention notice, the report received from the OFT, the reference decision, 
the report back from the CC and final decisions. All decisions are open to challenge if 
a party considers the supporting reasons are not adequately robust.

With significant risks of judicial review, the process can become overly protracted, 
the Sky/ITV case, which was referred to the Competition Commission on both 
competition and public interest grounds, it was some 3 years after the initial public 
interest intervention that Sky finally implemented the remedy imposed to address 
competition concerns (selling a proportion of their shares in ITV).

In
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E -m a ii M e s sa g e

Sent:
R ece iv e d :
Sub je c t:

F rom : ISMTP Shoaan love lls .com l
To: CCP^

[EX;/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=
Cc: Pheasant, John fSMTP:iohn.Dheasant(S>hoaanlovells,coml

[SMTP] ^hoqanlovells.com],
fS M T P ^  ' ' ' ' phoaan love lls .co rm . K ees Anarew rC C P )
rEX :/0= m 'l/0U = m iH Q ^ N = R EC IP IEN fs /C N = A ree s1 ,[ fC C P )
fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CNM phambers Sarah
(C C P ) rEX:/0=DTl/0U=DTIHQ /CN=REC!PIENTS7UN^S^am be1|

L e g a l  B) rEX:/0=DTI/OU=DTlHQ/CN=RECIPIENTS/CI^
09/11/2010 at 19:50 ------- -̂--------
09/11/2010 at 19:51 
News/ Sky: Intervention Notice

A tta ch m en ts : BIS letter 9 Nov,pdf

Confidential

I attach a further le tte r  fo r your attention, 
discuss.

nd I are able to

Best regards

Counsel

Hogan Lovells International LLP 
A tla n tic  House 
Holborn Viaduct 
London ECIA 2FG

Tel; +44 20 7296 2000
20

yzy :̂ 2001
Mobile: +44 
Fax; +44 20 
Email:
WWW.hoganlovells.com

^hoganlovells.com

Hogan Lovells refers to the international legal practice comprising Hogan Lovells 
International ■
LLP, Hogan Lovells US LLP, Hogan Lovells Worldwide Group (a Swiss Verein), and 
th e ir
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a ff il ia te d  businesses. Hogan Lovells International LLP is a lim ited l ia b i l i t y  
partnership
registered in England and Wales with registered number OC323639. Registered 
office
and principal place of business: A tlantic House, Holborn Viaduct, London ECIA 
2FG.
Hogan Lovells US LLP is a lim ited l ia b i l i t y  partnership registered in the 
D is tr ic t of Columbia.

The word "partner" is  used to refer to a member of Hogan Lovells International 
LLP or a
partner of Hogan Lovells US LLP, or an employee or consultant with equivalent 
standing and qualifications, and to a partner, member, employee or consultant in 
any of ,
th e ir a f f ilia te d  businesses who has equivalent standing. A l i s t  of the members of

Hogan Lovells International LLP and of the non-members who are designated as 
partners, '
and of th e ir respective professional qualifications, is open to inspection at the 
above address.
Further important information about Hogan Lovells can be found on 
www.hoganlovells.com. -

CONFIDENTIALITY. This email and any attachments are confidential, except where 
the
email states i t  can be disclosed, i t  may also be privileged. I f  received in  
error, please do
not disclose the contents to anyone, but n o tify  the sender by return email and
delete th is ■
email (and any attachments) from your system. • '

This email was received from the INTERNET and scanned by the Government Secure 
Intranet anti-v irus service-supplied by Cable&Wireless Worldwide in partnership 
with MessageLabs. (CCTM Certificate Number 2009/ 09/ 0052.) In case of problems, 
please ca ll your organisation's IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded 
for legal purposes. ‘ ■
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LoveHs

9 N o vem b e r 2010

Hogan Lovells International LLP 

Atlantic House 

Holborn Viaduct 

London EC 1A  2FG  

T +44 20 7296 2000 

F +44 20 7296 2001 -

www.hoganlovells.com

D epa rtm en t o f B u s in e ss  innovation  and Sk iiis  
1 V ic to ria  Street,
London  
S W 1 H  O ET

Partner
^hoganlovells. com

D 0207 296

Our ref 

Matter ref A0020/78918

D ea r

N e w s  C o rp o ra t io n  - B r it is h  S k y  B ro a d c a s t in g  -  In te rven tio n  N o t ic e

i am  w riting further to the in tervention by the Secre ta ry  o f S ta te  on 4  Novem ber, under section  67 
o f the En te rp rise  A c t 2002  regard ing  the proposed acqu isition by N ew s Corporation  ("News") o f 
the rem a in ing  shares in B ritish  S k y  B roadcasting  G roup  pic ("Sky") that N ew s does not a iready  
own (the “T ran saction ”).

N e w s  h a s  a iready m ade  deta iied  substan tive  subm iss ion s  to the D epartm ent fo r Bus in e ss , 
innova tion  and Sk iiis  ("B iS ") and  continues to be iieve  that there is  no proper b a s is  for the issu ing  
of su ch  no tice  in the p resen t ca se . ,

N ew s a ttaches cons ide rab ie  im portance  to understand ing the substan tive  b a s is  for the 
in tervention  notice in o rder to fo cu s  its further subm iss ion s  to O fcom  on any particu iar conce rn s 
w h ich  have  prompted in tervention in th is ca se . Th is  is particu iariy  the ca se  w here  the dec is ion  by 
the S e c re ta ry  of S ta te  in vo ives departu re  from  prev ious poiicy gu idance  and, in contrast with the 
on ly  o the r ca se  in w h ich  a pub lic  in terest intervention notice w as  issued  in a m ed ia  merger, no 
s ta tem en t has been m ade  to Pa r liam en t providing any ind ication o f the reason s for su ch  an 
in tervention .

S p e c if ic a lly , w e  are  keen  to understand  the grounds on w hich the S e c re ta ry  o f S ta te  has 
co n c lu ded  that a m ed ia  pub lic  in terest consideration  spec ified  in section  58 of the En terp rise  A c t 
2002  is re levant in re lation to su ffic ien cy  of plurality o f persons, inc lud ing w hich o f the argum ents 
p re sen ted  by third parties have  been  considered by the Secre ta ry  o f S ta te  to be  su ffic ien t to 
w arran t intervention in th is c a se  and to justify a departure from the pub lished DTI G u idance .

W e  aw a it hearing from you on th e se  issu e s  a s  a matter o f priority. A s  you w ill apprecia te , 
p rov is ion  o f tim ely de ta ils  o f the substan tive  bas is  for the  S e c re ta ry  o f S ta te 's  intervention is 
n e ce s s a ry  in order to avo id  s low ing  down and dup licating the p ro ce ss  o f responding, to the 
in tervention  notice and to enab le  N ew s to m ake m ean ingful and effective  su bm iss io n s  to O fcom .
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- 2 - 9 Novem ber 2010

Y ou rs  s in ce re ly

John  P h ea san t 

Partne r
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E-m ail M essage

From : )CCP) fEX:/0=DTI/OU=DTIHQ/CN=REC!PIENTS/CN=
To: Cable MPST rEX:/0=DTi/OU=DT!HO/CN=RECIPIENTS/CN=CABLEM]
Cc: Chambers Sarah (CCP)

rFX7O=nTi/OU=DTIH0/CN=RECIPIENTS/CN=SACHAMBEl Rees Andrew
. (CCP) rFX:/0=nTI/OU=DTIHO/CN=RECIPIENTS/CN=AREESl,

(CCP) rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=PBANNISTl Evans Peter
(LEGAL B) rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/Chl

Sent:
Rece ived:
Subject;

11/11/2010 at 11:11 
11/11/2010 at 11:11 
FW: News Corporation/ BskyB

A ttachm en ts: BIS letter 9 Nov.pdf
Draft Reply to Hogan Lovells for Counsel's approval.doc

Please note that we received the attached le tte r from Hogan Lovells seeking 
information on the Secretary of State's reasons for intervening. Our proposed reply 
is also attached. We have sent i t  to Counsel for clearance. There is no need for 
the Secretary of State to approve the text but he w ill want to be aware of the 
exchange. We expect to send the reply to Hogan Lovells by close tomorrow.

From; Evans Peter (LEGAL B)
Sent: 10 November 2010 18:00 
To; 'E lisa Holmes'
Cc: ' Steven- D uffe tt'
Subject:' News Corporation/ BskyB

Elisa ■ ■' '
You'll reca ll advising on the above case. The Secretary of State issued a European 
Intervention Notice on 4th November and we have received the attached le tte r from 
News Corporation's so lic ito rs asking for information about the reasons for the 
Secretary of State's decision. I also enclose our proposed reply and would welcome 
your comments on th is. I f  you would like to discuss th is, please do not hesitate to 

■'contact me on the number below.

<> <>

Legal Adviser (Competition) | Legal Services B6 (Consumers and 
Competition)| Department for Business, Innovation & Skills  |

?bis.gs i.gov.uk | 020 7215 www.bis.gov.uk

The Department for Business, Innovation & Skills (BIS) is building a dynamic and 
competitive UK economy by creating the conditions for business success; promoting 
innovation, enterprise and science; and giving everyone the s k ills  and  ̂  ̂ ^
opportunities to succeed. To achieve th is we w ill foster world-class universities 
and promote an open global economy. BIS - Investing in our future
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DRAFT REPLY TO HOGAN LOVELLS LETTER OF 9  NOVEMBER

1. Thank you for your letter of 9 November. You request information about the 
reasons underpinning the Secretary of State’s decision to intervene in respect 
of News Corporation’s proposed acquisition of 100% of the shares in British 
Sky Broadcasting Group.

2. The Secretary of State’s decision reflects his belief that it is or may be the case 
that the public interest consideration specified at section 58(2C)(a) of the 
Enterprise Act is relevant to a consideration of the proposed merger -  this 
being concerned with the need to ensure there is a sufficient plurality of 
persons with control of media enterprises.

3. British Sky Broadcasting Group is one of the largest providers of broadcast 
news in the UK, operating the Sky News television channel and website and 
also supplying news content to Channel 5 as well as the majority of the UK’s 
most significant commercial radio stations, having recently won the contract 
to supply news content to Independent Radio News. News Corporation owns 
News International whose newspaper titles represent a substantial proportion 
of the market for national newspapers in the UK.

4. Your previous submissions have set out News Corporation’s arguments 
against intervention in this case. Other submissions expressed arguments to 
the effect that the merger would give rise to outcomes that would have 
substantive negative consequences for the sufficiency of plurality of persons 
with control of media enterprises.

5. The Secretary of State considered that there were credible arguments that the 
merger could result in an impact to relevant to the public interest as it relates 
to the sufficiency of media plurality. He considered he was not in a position to 
determine finally that the merger was, not capable of having any such impacts. 
In the absence of such certainty, he considered it appropriate to require Ofcom 
to undertake an initial investigation, enabling the substantive arguments to be 
explored more fully in a transparent and balanced way. Ofcom’s report and 
summary of other representations may then be taken into account by the 
Secretary of State in deciding whether or not to refer the transaction to the 
Competition Commission for fuller investigation.

6. You suggest that this decision departs from the published Guidance on use of 
the power to intervene in media mergers. Your previous submissions referred 
to the statement in the Guidance that intervention would generally be 
considered only in cases where statutory media ownership rules would 
previously have applied had they not been removed by the Communications 
Act 2003. The Guidance does not set out absolute rules in relation to 
interventions by the Secretary of State. As is stated in paragraph 1.7 of the 
Guidance, it is no substitute for the provisions of the Enterprise Act itself It 
should also be borne in mind that, whilst the guidance is intended to provide 
an indication of how the media public interest merger regime will operate in 
practice, and the approach the Secretary of State is likely to adopt in 
considering cases, each transaction will be looked at on its merits on a case-
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by-case basis. Furthermore, whilst we do not consider any previously 
applicable media ownership rules would have applied to this present 
transaction, the Guidance makes clear that in exceptional circumstances the 
Secretary of State may consider it necessary to intervene in cases where media 
ownership rules did not previously apply.

7. The Guidance refers to cases where “exceptional circumstances” might apply 
and, without seeking to define such circumstances in any exhaustive way, 
specifically states in paragraph 8.8 that a situation where a large number of 
news channels were coming under single control is a case where exceptional 
circumstances might be considered to arise. In view of the fact that this 
merger involves a situation where several significant sources of news would 
be coming under common control, we are satisfied that this does not amount to 
a departure from the published Guidance.

8. You have already seen the submission to the Secretary of State from Enders 
Analysis and the opinion from Slaughter & May that was submitted jointly by 
a group of media organisations. We believe these papers provide a good 
indication of the types of arguments that were put forward as to why the 
proposed merger may be expected to give rise to outcomes that are adverse to 
the public interest. All the substantive submissions received by the Secretary 
of State have been forwarded to Ofcom to assist them in undertaking their 
investigation and preparing their report.

P338

MOD300001712



For Distribution to CPs

Page 1 of 4

E -m a il M essa ge

From :
To:

Cc:
Sent:
R ece ived :
Sub ject:

Cable MPST [EX:/0=DTI/OU=DTIHQ/CN^RECIPIENTS/CN=CABLEiVn

fEX:/0=DTI/OU=DTlHQ/CN^RECIPIENTS/CN^ MPST
Correspondence rEX:/0=DTI/OU=DTIHQ/CN=REClPIENTS/CN=MDStco1
11/11/2010 at 16:15 
11/11/2010at 16:15 
RE: New Standard Line for Sky letters

Thanks

I was reviewing standard lines today as i t  happens so have incorporated these 
changes into the Sky one.

Jo

Jo Thompson | Private Secretary to the Secretary of State for Business, 
Innovation and S kills

oth Floor I 1 V ictoria Street | London | SWIH OET '

Tel: 0207 215

From: _______________iCCP)
Sent: 11 November 2010 13:06
To: Cable MPST; MPST Correspondence
Subject: RE: New Standard Line for Sky le tte rs

Here i t  is  again using track changes. I t  may be that a l l  le tte rs  have already 
issued.

The other text was fine but i t  fa iled to include the words "p lu ra lity  of" between 
"suffic iency of" and "persons". The reference to "Sufficiency of persons" gets 
across the idea perfectly well but is not quite righ t. And I thought the replies 
did not rea lly  need to include the detail that the European Intervention Notice 
was issued under Section 67 of the Enterprise Act. People can read that in the 
press notice i f  they are rea lly  interested.

The other main change was to make the text say that the Ofcom report, and any 
other representations, w il l  be taken into account in reaching a decision on 
whether to make a reference to the Competition Commission. This is more accurate 
than saying that such a decision would be based on Ofcom's report. Important to 
re fle c t the fact that th is  decision rests with the SofS alone - he does not 
simply rubber stamp advice from Ofcom.

From: Cable MPST .
Sent :  11 November 2010 12:42
To: (CCP); MPST Correspondence

P339
file://C :\WINNT\Profiles\NBLANE~l .ELG\LOCALS~l\Temp\TRIM\TEMP\CONT... 05/04/2012

MOD300001713

file://C


For Distribution to CPs

Page 2 of 4

3uh)j6c ti RE' Nsw Stsnciairci Lins for Sky Is tts rs

Hi what change have you made? I can't t e l l . . .

I Private Secretary to the Secretary of State for Business, 
Innovation and S kills

8th Floor I 1 V ictoria Street | London | SWIH OET 

Tel: 0207 215

From: "CCP)
Sent; 11 November 2010 12:41
To; Cable MPST; MPST Correspondence
Subject: RE: New Standard Line for Sky le tte rs

A ll •
Please note I would suggest a very s ligh t re-working of that line  for any future 
replies - i f  there are any. ■

From: Cable.MPST
Sent: 04 November 2010 14:13
To; MPST Correspondence_____
Cc; Rees Andrew (CCP);
Subject: RE: New Standard Line for Sky le tte rs

CCP),; Bannister Paul (CCP)

The SoS has approved the attached standard line  - please can we start reprinting  
Sky le tte rs  for signing th is afternoon. I w il l bring round a batch.

Thanks

Private Secretary to the Secretary of- State for Business,
Innovation and S kills  

8th Floor I 1 V ictoria Street | London 1 SWIH OET 

Tel: 0207 215

From: Cable MPST

P340
/ / O  A ' M ' D .  1 TCT n \ l  A  J  C  1 A ^ / A / I / O A 1 0

MOD300001714



For Distribution to CPs

Page 3 of 4

Sent: 04 November 2010 11:52 
To: MPST Correspondence 
Cc: Rees Andrew (CCP) ; :CP) ; (CCP)
Subject: RE: New Standard Line for Sky le tte rs

I w i l l  get th is  cleared by the SoS asap and le t you know when you can start 
reprinting the Sky le tte rs .

Thanks

Private Secretary to the Secretary of State for Business,
Innovation and S kills

8th Floor I 1 V ictoria Street | London | SWIH OET 

Tel; 0207 215

From: CCP)
Sent: 04 November 2010 11:08
To: Cable MPST;| [CCP)
Cc; Rees Andrew (CCP); MPST Correspondence 
Subject: RE: New Standard Line for Sky le tte rs

As requested - I attach a new standard line .

Competition Law and Mergers | Department for jBnsjLnan̂ , Innovation and S k ills  
!b is.g s i.gov.uk | T; 0207 215

The Department for Business, Innovation and S k ills  (BIS) is building a dynamic 
and competitive UK economy by creating the conditions for business success; 
promoting enterprise and science; and giving everyone the s k ills  and 
opportunities to succeed. To achieve th is  we w il l  foster world class universities  
and promote an open and global economy.

BIS - Investing in our future

From: Cable MPST
Sent: 04 November 2010 10:07___________ ^
To: (CCP); (̂CCP)
Cc: Rees Andrew (CCP); MPST Correspondence 
Subject: New Standard Line for Sky le tte rs  
Importance: High ,
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Hi I_______________ I ■

We have about six Sky le tte rs  which have not yet been signed which have been 
drafted with the current standard line . As of today th is  is  now out of date. 
Please could I ask you to dra ft a new line which w il l  tide us over u n til Ofcom 
reports in  December?

Today w i l l  be the last opportunity the SoS has to sign le tte rs  before he goes to 
China fo r a week so I would rea lly  appreciate i t  i f  we could try  and get th is  new 
line  drafted today - do you think th is  is feasible?

Thanks______^

I Private Secretary to the Secretary of State for Business,
Innovation and S k ills  .

8th Floor I 1 V ictoria Street | London | SWIH OET 

Tel: 0207 215
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E-mail Message

From:

To:
Cc:

Sent:
Received:
Subject:

CCP1
IEX:/0=DTI/OU=DTIHO/CN=RECIPIENTS/CN=

Pheasant, John rSMTP:iohn.pheasant@hoqanlovells.coml 
[SMTP! te)hoqanlovells.com1

..it 1 ■ H.' .
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN= Chambers Carah
;r.r.P^ rFX-/n=nTi/ni i=nTiHO/CN=RECIPIENTS/CN=Sachambel
r Le g a l  B) rEX:/0=DTI/OU=DTIHO/CN=RECIPIENTS/CN=
15/11/2010 at 16:22 
15/11/2010 at 16:22 
RE: News/ Sky: Intervention Notice

Attachments: Reply to Hogan Lovells -15  Nov 2010.doc

' ■'■■behalf of Andrew Rees, I attach a response to your letter of 9 November about 
uue Secretary of State's reasons for issuing an intervention notice in respect of 
News Corporation's proposed acquisition of BSkyB Group. .

CCP BIS 
020 7215

From: Tmailto: 5hoganLovells.com]
Sent: 09 November 2010 19:51 ' '
To: I ^CCP) . _ _ ____
Cc: Pheasant, John; Howard, Jan; Ricardo Stephanie; Rees Andrew (CCP) ;

 ̂ ^(CCP); Chambers Sarah (CCP); Evans Peter (LEGAL B)
Subj ect: News/ Sky: Intervention Notice

Confidential

I attach a further letter for your attention, 
discuss.

Best regards

and I are able t<

Counsel
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Hogan Lovells International LLP 
Atlantic House 
Holborn Viaduct 
London ECIA 2FG

Tel: +44 20 7296 2000 
Direct: +44 20
Mobile: +4'
Fax: +44 20 7296 2001

jffhoganlovells . com
W W W .hoganlovells.com

Hogan Lovells refers to the international legal practice comprising Hogan Lovelrs' 
International
LLP, Hogan Lovells US LLP, Hogan Lovells Worldwide Group (a Swiss Verein), and 
their
affiliated businesses. Hogan Lovells International LLP is a limited liability- 
partnership
registered in England and Wales with registered number OC323639. Registered 
office
and principal place of business: Atlantic House, Holborn Viaduct, London ECIA 
2FG. ■
Hogan Lovells US LLP is a limited liability partnership registered in the 
District of Columbia. ,

The word "partner" is used to refer to a member of Hogan Lovells International 
LLP or a ' '
partner of Hogan Lovells US LLP, or an employee or consultant with equivalent 
standing and qualifications, and to a partner, member, employee or consultant in 
any of ■ .
their affiliated businesses who has equivalent standing. A list of the members, of

Hogan Lovells International LLP and of the non-members who are designated as + &
partners,
and of their respective professional qualifications, is open to inspection at̂  the 
above address.
Further important information about Hogan Lovells can be found on 
www.hoganlovells.com.

CONFIDENTIALITY. This email and any attachments are confidential, except where 
the
email states it can be disclosed, it may also be privileged. If received in 
error, please do
not disclose the contents to anyone, but notify the sender by return email and 
delete this
email (and any attachments) from your system.

This email was received from the INTERNET and scanned by the Government Secure 
Intranet anti-virus service supplied by Cable&Wireless Worldwide in partnership 
with .MessageLabs. (CCTM Certificate Number 2009/09/0052.) In case of problems, 
please call your organisation's IT Helpdesk.
Communications via the G.Si may be automatically logged, monitored and/or recorded 
for legal purposes. -
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Hogan Lovells International LLP
A tlan tic  House
H olburn Viaduct
London
EC1A2FG

Department for Business, 
Innovation and Skills

1 V ic to ria  Street 
London  S W IH  GET

T e l+44 (0)20 7215 2197 
E nqu ir ie s  +44 (0)20 7215 5000 
M in ic o m  +44 (0)20 7215 6740

15 Novem ber 2010

P346

Dear^_________

NEWSCORP/BSKYB CASE -  PUBLIC INTEREST INTERVENTION

Thank you for your letter of 9 November in which you requested information 
about the reasons underpinning the Secretary of State’s decision to intervene in 
respect of News Corporation’s proposed acquisition of the 60.9% of shares in 
British Sky Broadcasting Group (“BSkyB”) which it does not already hold.

The Secretary of State’s decision reflects his belief that it is or may be the case 
that the public interest consideration specified in section 58(2C)(a) of the 
Enterprise Act 2002 (“the public interest consideration”) is relevant to a 
consideration of the proposed merger. The public interest consideration is 
concerned with the need to ensure that there is a sufficient plurality of persons 
with control of media enterprises serving every different audience in the UK.

Your previous submissions addressed to the Department of Business, 
Innovation and Skills (“BIS”) set out News Corporation’s arguments against 
intervention in this case. BIS has received submissions from other entities 
which expressed arguments to the effect that the merger would give rise to 
outcomes which would have significant negative consequences for the 
sufficiency of plurality of persons with control of media enterprises.

Having considered all of the submissions received, the Secretary of State 
considered that it was or may be the case that the public interest consideration 
was relevant to a consideration of the merger. The Secretary of State 
considered, therefore, that it was appropriate to require Ofcom to undertake an 
initial investigation, enabling the substantive arguments to be explored more 
fully. Ofcom’s report and other representations may then be taken into account 
by the Secretary of State in deciding whether or not to refer the transaction to 
the Competition Commission for fuller investigation.

BSkyB is one of the main providers of broadcast news in the UK, operating the 
Sky News television channel and website and also supplying news content to 
Channel 5 as well as the majority of the UK’s most significant commercial radio
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stations, having recently won the contract to supply news content to 
Independent Radio News. News Corporation owns News International whose 
newspaper titles represent a substantial proportion of the market for national 
newspapers in the UK. Although News Corporation already has a significant 
shareholding in BSkyB, it is possible that the acquisition of the remaining 60.9% 
of shares, so that News Corporation is the sole shareholder in BSkyB, will have 
a relevant impact on the sufficiency of plurality of persons with control of the 
media enterprises serving UK audiences. As a result of the merger. News 
Corporation will be the only shareholder whose interests BSkyB will need to 
consider and News Corporation will have total control of BSkyB.

You have already seen the submission to the Secretary of State from Enders 
Analysis and a draft submission from Slaughter & May that was submitted on 
behalf of a group of media organisations. These papers encapsulate the 
arguments that were put forward as to why the proposed merger may be 
expected to give rise to outcomes that are adverse to the public interest, and 
which the Secretary of State took into account. The Secretary of State also took 
into account all of the submissions received on your behalf. All the substantive 
submissions received by the Secretary of State have been forwarded to Ofcom 
to assist it in undertaking its investigation and preparing its report.

You suggest that the Secretary of State’s decision departs from the published 
Guidance on use of the power to intervene in media mergers. Your previous 
submissions referred to the statement in the Guidance that intervention would 
generally be considered only in cases where previously applicable statutory 
media ownership rules would have prevented the merger had they not been 
removed by the Communications Act 2003.

As paragraph 1.7 of the Guidance makes clear, the Guidance is not a substitute 
for the provisions of the Enterprise Act 2002. Whilst the guidance is intended to 
provide an indication of how the media public interest merger regime will 
operate in practice, and the approach the Secretary of State is likely to adopt in 
considering cases, each transaction will be looked at on its merits on a case-by
case basis. The Secretary of State has taken into account the Guidance, but 
applying the statutory test for intervention, he considers that the circumstances 
of this case warrant his intervention.

in any event, whilst the Secretary of State does not consider any previously 
applicable media ownership rules would have applied to this transaction, the 
Guidance sets out a list of exceptional circumstances in which the Secretary of 
State may consider it necessary to intervene in cases where media ownership 
rules did not previously apply, in this respect paragraph 8.8 of the Guidance 
should be noted, which provides that at the time of publication of the Guidance, 
the Secretary of State was not “currently aware of any other types of cases in 
which exceptional circumstances might arise”. This indicates that the list of 
exceptional circumstances encapsulated such circumstances which the 
Secretary of State foresaw at the time of publication of the Guidance which 
might warrant his intervention, but was not necessarily exhaustive.

Further, the Guidance states in paragraph 8.8 that a situation where a large 
number of news channels were coming under single control is a case in which 
exceptional circumstances might be considered to arise. In view of the fact that 
this merger involves a situation in which several significant sources of news
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would be coming under common control, the Secretary of State considers that 
this merger is at least akin to paragraph 8.8 of the Guidance in that the same or 
similar concerns may arise in the circumstances of this merger. The Secretary 
of State is satisfied that exceptional circumstances warrant his intervention in 
this case. ,

k ' i n H  r a n a r H c ;

ANDREW REES
Deputy Director, Consumer and Competition Policy
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E-mail Message

From:
To:
Cc:

Sent:
Received:
Subject:

Rees Andrew (CCP) fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=AREESl 
Cable MPST fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=CABLEMl

CCP)
fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN
(CCP) rEX:/0=DTI/OU=DTIHQ/CN=RECIPIEN

Chambers Sarah
C/CN=CACHAMBE1

22/11/2010 at 17:02 
22/11/2010 at 17:02 
FW: News Corporation/ Sky: Public interest intervention

Attachments: Letter to BIS dated 22 November 2010.pdf

(i) To see that we've received more correspondence from News Corp's lawyers 
asking for further details on the basis of the Secretary of State's intervention 
following up a letter I sent them a few days ago. We're currently preparing a 
draft reply and consulting Counsel, but just to alert you that I'd like to clear 
the draft with the Secretary of State before sending it.

(ii) Can I also flag up that Ofcom are working to the deadline of 31 December but 
have told me that they may get a very large volume of correspondence on this one 
in which case they may come back to ask for a short extension of a few days. The

deadline is relatively generous in providing 37 working days until New 
Year's Eve (in the Sky/ITV and Lloyds/HBOS interventions we gave Ofcom and the 
OFT 30 days respectively for the first phase). But we see no reason why a short 
extension shouldn't be granted, if it turns out to be needed. Could you check 
that the Secretary of State would be prepared to consider the case for a short 
extension, if needed. Thanks.

Andrew

^Subject: News Corporation/ Sky': Public interest intervention

Andrew

I attach a letter in response to your letter of 15 November. 

Regards

Counsel

Hogan Lovells International LLP
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Atlantic House 
Holborn Viaduct 
London ECIA 2FG

Tel; +44' 20 7296 2000 
Direct: +44 20 7296 2382
Mobile: +44 __________________
Fax; + 44 20 7296 2001
Email: I ^0hoganlovells . com
W W W .h o g a n lo v e lls . com

Hogan Lovells refers to the international legal practice comprising Hogan Lovells
International ■ .
LLP, Hogan Lovells US LLP, Hogan Lovells Worldwide Group (a Swiss Verein), and

affiliated businesses. Hogan Lovells International LLP is a limited liability
partnership :
registered in England and Wales with registered number OC323639. Registered
office ^
and principal place of business: Atlantic House, Holborn Viaduct, London ECIA 
2 FG
Hogan Lovells US LLP is a limited liability partnership registered in the 
District of Columbia. '

The word "partner" is used to refer to a member of Hogan Lovells International
LLP or a '
partner of ^Hogan Lovells US LLP, or an employee or consultant with equivalent  ̂
standing and qualifications, and to a partner, member, employee or consultant in
any of i w
their affiliated businesses who has equivalent standing. A list of the members of

Hogan Lovells International LLP and of the noh-members who are designated as
partners, .  ̂  ̂  ̂ -
and of their respective professional qualifications, is open to inspection at the
above.address. ■ . ■ ■ '
Further important information about Hogan Lovells can be found on
WWW. hoganlovells . com. f]

CONFIDENTIALITY. This email and any attachments are confidential, except where ■
the ,
email states it can be disclosed, it may also be privileged. If received in
error, please do . ^
not disclose the contents to anyone, but notify the sender by return email and
delete this
email (and any attachments) from your system.

This email was received from the INTERNET and scanned by the Government Secure 
Intranet■anti-virus service supplied by Cable&Wireless Worldwide in partnership 
with MessageLabs. (CCTM Certificate Number 2009/09/0052.) In case of problems, 
please call your organisation's IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded 
for legal purposes. '
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Hogan Lovells International LLP 

Atlantic House 

Holborn Viaduct 

London E C 1 A 2 F G  

T +44 20 7296 2000 

F +44 20 7296 2001 

www.hoganlovells.com
22  N ovem be r 2010

A nd rew  R e e s
D epu ty  D irector, C on sum e r and Com petition  Po licy  
D epa rtm en t o f B u s in e ss  Innovation and Sk ills  
1 V ic to ria  S tree t 
London  
S W 1 H  O ET

Partner
^hoganlovells.com

Our ref 

Matter ref A0020/78918

D e a r Mr. R e e s  .

News Corporation - British Sky Broadcasting -  Public Interest Intervention

I re fer to you r letter o f 15 N ovem be r respond ing to ou r letter o f 9 N ovem ber seek ing  reasons fo r 
the  in tervention by the Secre ta ry  o f Sta te  in the p roposed  acqu isition by N ew s Corporation  
("N ew s Corp") o f the rem ain ing sh a re s  in British S k y  B roadcasting  G roup  p ic  ("Sky") that N ew s 
d o e s  not a lre ad y  own ("T ransaction”).

W e  have  rev iew ed you r letter and have  a num ber o f po in ts o f c larification to raise.

F irst, you note that the Secre ta ry  o f S ta te 's  dec is ion  reflects h is be lie f that "it is or may be the 
case” o r that "it was or may be the case” (em phasis added) that the pub lic  in terest consideration 
sp e c if ie d  in section  58(2C)(a) o f the  Enterp rise  A c t is re levant to the T ransaction  (paragraphs 2 
and  4  o f you r letter).

It w a s  not c le a r  to us w hether the Secre ta ry  o f S ta te  h a s  a lready  dec ided  that the cited public 
in te re st cons ide ra tion  is re levant to th is case . W e  w ou ld respectfu lly  subm it that, notw ithstanding 
the  in tervention notice, the S e c re ta ry  o f S tate m ust de c id e  in his d iscre tion  - a lso  in light o f the 
a d v ice  he h a s  sought from O fcom  - w hether he be lieves that (1) the pub lic  in terest consideration  
sp e c if ie d  in section  58(2C)(a) o f the Enterp rise  A c t is re levant to the T ransaction , and (2) taking 
into a c cou n t on ly  that pub lic  in terest consideration , the T ransaction  operates o r m ay be expected 
to ope ra te  aga in s t the pub lic interest. W e  would request c larification that the S e c re ta ry  o f S ta te  
h a s  re se rved  judgm ent on both th ese  issu e s  at th is stage.

S e co n d ly , you note that S k y  is "one of the main providers of broadcast news in the UK" and that it 
s u p p lie s  new s content to C hann e l 5 a s  well a s  the "majority of the UK's most significant 
commerciai radio stations, having recentiy won the contract to suppiy news content to 
Independent News and Radio".

Hogan Lovells International LLP is a limited liability partnership registered in England and W ales with registered number OC323639 and is regulated by the Solicitors 
Regulation Authority of England and Wales. Registered office and principal place of business: Atlantic House. Holborn Viaduct. London EC1A 2FG.

The word •partner' is used to refer to a member of Hogan Lovells International LLP, or an employee or consultant with equivalent standing and qualifications. A list of the 
members of Hogan Lovells International LLP and of the non-members who are designated as partners, and of their respective professional qualifications, is open to 
inspection at the above address.

Hogan Lovells refers to the international legal practice comprising Hogan Lovells International LLP, Hogan Loveils US LLP, Hogan Lovells Worldwide Group (a Swiss 
Verein), and  their affiliated businesses with offices in: Abu Dhabi Alicante Amsterdam Baltimore Beijing Beriin Boulder Brussels Caracas Colorado Springs 
Denver Dubai Dusseldorf Frankfurt Hamburg Hanoi Ho Chi Minh Qty Hong Kong Houston London Los Angeles Madrid Miami Milan Moscow Munich 
New York Northern Virginia Paris Philadelphia Prague Rome San Francisco Shanghai Silicon Valley Sinoapore Tokyo Warsaw Washington DC 
A ssodated.Offices: Budapest Jeddah Riyadh Ulaanbaatar. Zagreb '
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Fo r the pu rpo se s  o f section  58 o f the Enterp rise  Act, an enterprise is a m edia enterprise if it 
“c o n s is ts  in o r in vo lves b roadcasting ”.̂  A  “m edia ente rprise” is therefore not one  w hich cons is ts  
in o r in vo lve s  the prov is ion o f new s content o r se rv ice s to broadcasters. That the supp ly  o f news 
content o r se rv ice s  is irre levant to the plurality a s se ssm en t is log ica l and consisten t with the 
overa ll regu latory fram ework, w here  the fo cus is not on the prov ider o f content o r anc illa ry  
se rv ic e s  but on the ow ner o f channe ls  and program m ing and editoria l control. T h is  has important 
im p lica tions fo r the a s se ssm en t o f su ffic iency o f plurality in relation to the T ransaction . A n y  
ac tiv it ie s  o f S k y  or N ew s C o rp  in re lation to the supp ly  o f raw new s or content o r other se rv ice s  to 
third pa rtie s  w h ich do not con fe r contro l over editoria l po licy  are  not re levant to any pub lic  interest 
cons ide ra tion . Acco rd ing ly , there is  potentia lly a c le a r lega l error relating to the bas is  o f w hich 
O fcom  h a s  been  requested to conduct its review  and the consequen t dec is ion  to be taken by the 
S e c re ta ry  o f State. ,

Th ird ly, you note that the G u id a n ce  states at paragraph 8.8 that a situation w here  a large num ber 
o f new s channe ls  w ere com ing under sing le  control is a ca se  in w hich "exceptional 
c ircum stan ce s" m ight be con s ide red  to a rise  fo r the pu rposes o f intervention. It is then stated 
that the T ransaction  in vo lves a "situation in which several significant sources of news" would be 
com ing  unde r com m on control and  that, accord ing ly, the Secre ta ry  o f S ta te  con s ide rs  that the 
T ran saction  is  "at least akin" to the situation in paragraph 8.8 of the G u idance .

W e  do not con s ide r that the s ituation cited in paragraph 8.8 in any  w ay  d e sc r ib e s  or is ana logous 
to the T ran saction . N ew s C o rp  is a new spaper prov ider and S k y  is  a T V  channe l provider. There  
is  no ove rlap  in the prov is ion  o f T V  new s channe ls. It is not the c a se  that the T ransaction  
in vo lve s  a la rge num ber o f new s channe ls  com ing under com m on contro l s in ce  there is no 
chang e  in the  status quo ante in re spect of T V  news.

T h e  re fe ren ce  to a situation in w h ich  sign ificant "sou rces" o f new s a re  com ing under com m on 
contro l there fo re  requ ires e luc idation  in relation to any re levant pub lic  in terest considera tion . The  
re levan t pub lic  in terest cons idera tion , a s  w e  understand from  you r letter, is “the need, in relation 
to every different audience in the United Kingdom, or in a particular area or locality of the United 
Kingdom, for there to be a sufficient plurality of persons with control of the media enterprises 
serving that audience” How ever, the  letter doe s  not se t out the b a s is  fo r the Secre ta ry  o f S ta te ’s 
con c lu s io n  that it "is o r m ay be” the ca se  that the T ransaction  w ill resu lt in insuffic ient p lurality o f 
pe rson s se rv ing  any particu lar aud ien ce  in the U K  and, if so, w hat that re levant aud ien ce  m ight 

be.

Furtherm ore , the in tervention in re lation to the T ransaction  is at odds with the app roach  of the 
S e c re ta ry  o f S ta te  in re lation to the recent com pleted acqu is ition  o f C hanne l 5 by Northern &
S h e ll w he re  no pub lic  in terest intervention w as m ade. Both transactions invo lve  an acqu is ition  by 
a co rpo ration  that a lso  ow ns a com pany  that p roduces new spapers. In both ca se s , the B B C  and 
ITV rem ain a s  s ign ifican t independen t prov iders of T V  new s with g rea te r sh a re s  of T V  new s than 
the  ta rget by a con s ide rab le  m arg in  (accounting for, co llective ly, around 75% o f news 
programming^). O vera ll, the  Northern & She ll/ C hanne l 5 transaction  would appea r to p re sen t a 
stronger c a se  for intervention;

• T h e  Northern & She ll/  C h a n n e l 5 transaction  is c lo se r  to the ca tego rie s  o f ca se  in w hich 
the  S e c re ta ry  o f S ta te  w ou ld  genera lly  con s ide r in tervention in a cco rd an ce  w ith paragraph
8.2 o f the G u idance , w here  the acqu isition o f C hanne l 5 by a national new spaper is 
sp e c if ica lly  m entioned.

• T h e  acqu is ition  o f a terrestria l channe l such  a s  C hann e l 5, w ith a reach covering  the 
m ajority o f the U K  population, is  c learly  o f greater s ig n if ican ce  than the acqu is ition  o f S ky  
N ew s  w hich b roadcasts  by sa te llite  (DTH). In fact, the G u id an ce  p rov ides that, sa ve  in 
e xcep tion a l c ircum stances, the Secre ta ry  o f S ta te  w ill not in tervene  in respect o f m ergers

' Section 58A(2), Enterprise Act.
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in areas where there are no m edia ow nersh ip  restrictions and none w ere rem oved by the 
Com m un ica tion s Act. It c ite s  a spec ific  exam p le  o f such m ergers, nam ely one involving 
satellite and cab le  te lev is ion  and radio se rv ice s , w hich is ana logous to the Transaction.^

T he  Sec re ta ry  o f S ta te  will be aw a re  that on 19 N ovem ber the O F T  pub lished its dec is ion  in 
re lation to the com pleted Northern & She ll/ Channe l 5 a c q u is it io n .T h e  O F T  did not be lieve that 
that transaction  m ay be expected  to resu lt in a substan tia l le ssen ing  o f com petition, even on a 
conse rva tive  bas is  o f exam in ing an 'a ll-m ed ia ’ new s prov is ion market.

W e  w ou ld invite you to exp la in  w hy a spec ific  public in terest consideration is or m ay be re levant 
to the T ransaction  (and, therefore, is considered by the Secre ta ry  o f State to justify intervention) 
and  not to Northern & She ll/ C hanne l 5; and why the two transactions have been treated in a 
d ifferent m anner.

I w ou ld  like to reiterate that N ew s C o rp  rem ains com m itted to answ ering  any questions that 
re levan t authorities m ay have in re lation to the T ransaction  and to e laborate on its v iew s a s  to 
w hy the T ransaction  doe s not g ive rise to plurality conce rns. How ever, we rem ain unclear a s  to 
the  substan tive  bas is  fo r intervention and believe that th is lack o f clarity m ay adverse ly  im pact the 
rev iew  w h ich  the Secre ta ry  o f S ta te  has requested O fcom  to undertake in the sen se  that th is 
rev iew  la cks  fo cus  and a c le a r lega l b a s is  and m ay potentia lly  ta int any subsequen t dec is ion  by 
the Se c re ta ry  o f State.

A s  you w ill expect, N ew s C o rp  is preparing su bm iss io n s  to O fcom  to inform the next s tage  in the 
p ro ce ss . W e  would apprec ia te  you r tim ely  response  to the points ra ised above  in o rder to 
prov ide  the b a s is  fo r a m ean ingfu l and focused debate  on the is su e s  within a precise  legal 
fram ew ork.

S h ou ld  you have any  questions, p lea se  do not hesitate to contact me 
lin e  ++ 44  (0)20 3r em a il at| ^  ^hoganlovells.com ) o[
d ire c t line ++ 44  (0)20 
a t N ew s  (on d irect line +44 (0)20

Y o u rs  s in ce re ly

or em ail atf
O r em ail at

(^ hogan love lls .com ) o r , 
______________Sinewsint.co.uk).

(on d irect 
Kon

ju n n  rn e a s a n i 

P a rtn e r

Guidance, paragraph 8.4. 
ME/4682/10.

LIB02/RABS/2612625
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E-m ail M e s s a g e

F rom :
To:

C able M PST rEX:/0=DTi/OU=DTlHO,'CN=;RECIPIENTS/CN=CABLEM1 
Rsrs Andrew fCCP) rEX:/0=DTI.'OlJ=DTiHQ/CN=RECIPIENTS/CN=AREESl

ICCP) fEX:/0=nTI/OU=DTiHO/CN=RECIPIENTS/CN=) ILEGAL B)
rFX70=DTl/OU=DTiHQ/CN=RECtPI£NTS/CN^ C ham bers S arah  (CCP) 
rFX;/0=DTl/OU=DTIHQ/CN=RECIPIENTS/CN=SACHAM BEl

S e n t: 25/11/2010 a t  10:15
R ec e iv e d ; 25/11/2010 a t  10:16
S u b je c t: RE: News Corporation/ Sky: Public in teres t intervention

Hi Andrew
Sorry I didn't reply to this yesterday. This letter looks fine to me and as long as you and lawyers are happy with i t  
then I am too.
Thanks for sharing this

1 Private Secretary to the Secretary of State for Business, Innovation and Sk ills

8th Floor I 1 Victoria Street I London I SWIH OET 

Tel; 0207 215

Rees Andrew (CCP)
_̂.,t: 24 November 2010 10:31

To: Cable MPST ,__________ ,c.r.-. I (̂CCP);I |(LEGAL B) ; Chambers Sarah (CCP)
Subject: F7J; News Corporation/ Sky; Public interest intervention

I bust to follow up my f ir s t  point below, I now attach a draft reply which has been cleared with BIS lawyers and Counsel 
I ■ . Lu T I j 1 : u-s •;-ff Ki d crariH ■!-/->n i r*r hi- 2xro vnn contGnt? (I think i t 's  fa ir ly  straightforward}-I'd  like , i f  possible, to send out tonight. Are you

Andrew

Andrew Reesi Consumer and Competition Poiicyl Department for Business, Innovation & Sk ills  ITel: 7215 21971

From: Rees Andrew (CCP)
Sent: 22 November 2010 17:02 '
To: Cable MPST
Cc: I (̂CCP); Chambers Sarah (CCP) .
Subject: FW: News Corporation/ Sky; Public interest intervention

(i) To see that we've received more correspondence from News Corp's lawyers asking for further details on the asis o  ̂
the Secretary of State’ s intervention following up a letter I sent them a few days ago. We’ re .currently •
reply and consulting- Counsel, but just to alert you that Î d like to clear the draft with the Secretary of S a e e ore 
se’-̂ .ding i t .

Can I also flag up that Ofcom are working to the deadline of 31 December but have told me that they may get a very 
large volume of correspondence on this one in which case they may come back to ask for a short extension ays.
The in it ia l  deadline is  relatively generous in providing 37 working days until New Year’ s Eve (in the Sky/ITV and 
Lloyds/HBOS interventions we gave Ofcom and the OFT 30 days respectively for the f ir s t  phase) . But we see no reason w y 
short extension shouldn't be granted, i f  i t  turns out to be needed. Could you check that the Secretary of S âte wo 
prepared to consider the case for a short extension, i f  needed. Thanks.

Andrew ,

[mailtolFrom:| ,__
Sent:' 22 November 2010 10:40 
To: Rees Andrew (CCP)
Cc: .|

IShoganlovells.com]

1(CCP) Ichambers Sarah (CCP); (Lt-GAL d )

Subject: News Corporation/ Sky: Public ifiterest intervention

Andrew -
I attach a le tte r in response to your letter of 15 November. 

Regards

Counsel
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Hogan Lovells International LLP
A tlan tic  House
Holburn Viaduct
London
EC1A2FG

Department for Business, 
Innovation and Skills

1 V ic to ria  S tree t 
London  SW 1H  GET

T e l+44 (0)20 7215 2197 
Enq u ir ie s  +44 (0)20 7215 5000 
M in ic o m  +44 (0)20 7215 6740

25 Novem ber 2010

Dear

NEWSCORP/BSKYB CASE -  PUBLIC INTEREST INTERVENTION

1. I refer to your letter o f 22 "''November.

2. Decisions to  intervene in mergers on public interest grounds under 
section 67 o f the Enterprise Act 2002 are taken on the basis o f whether the 
Secretary o f State believes it is or may be the case that a specified public 
interest consideration is relevant to a consideration of that merger. This is 
the decision which the Secretary o f State has taken. As you are aware, he 
has decided that it is or may be the case that the media p lura lity public 
in terest consideration is relevant to a consideration of the proposed 
transaction.

3. The decision to intervene under section 67 must be distinguished 
fro m  the decision the Secretary o f State m ust subsequently take under 
artic le 5 o f the Enterprise Act (Protection o f Legitimate Interests) Order 
2003 on whether or not to make a reference to the Competition 
Com m ission. I can confirm that the latter decision (which inter alia 
requires the Secretary o f State to assess whether a public interest 
consideration mentioned in the intervention notice is relevant to 
considering the transaction and whether, taking account of tha t public 
in terest consideration, it is or may be the case that the contemplated 
m erger w ou ld operate or may be expected to operate against the public 
interest) has not yet been taken by the Secretary o f State.

4. We are satisfied no legal error has occurred in deciding to intervene 
in th is  case. The case fo r intervention in any merger must be considered 
by  reference to the relevant statutory provisions and the specific 
circum stances o f that individual case. The Secretary o f State has 
intervened in this particular merger because he believes it is o r may be the 
case tha t the media plurality public interest consideration is relevant to a 
consideration o f the proposed transaction.
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5. In taking the decision to intervene in a merger on public interest 
grounds, the Secretary o f State does not need to determ ine fina lly  the 
m erits  o f any particular substantive argum ent as to whether a merger may 
g ive  rise to effects adverse to the public interest. In th is case, he is 
satisfied there are credible arguments on the m atter tha t may not be 
dism issed at this stage and that m erit fu lle r investigation. The existence of 
uncerta inty as to the merits o f any particular argum ent in no way 
precludes making such an intervention.

6. We expect the parties to make representations to Ofcom about the
m erits o f whether the merger may in fact be capable o f giving rise to 
effects adverse to the public interest. We assume those representations 
w ill include arguments as to whether the fact tha t Sky provides news 
content to  other broadcasters should be considered relevant to a 
consideration of the merger's potential impact on the sufficiency of 
p lu ra lity . These arguments w ill then be taken into account in reaching a 
decision on whether to make a reference to the Competition Commission. 
W e do not understand you to be suggesting tha t either BSkyB or News 
Corporation are not media enterprises w ith in  the meaning o f the 
Enterprise Act. ,

7. You state tha t you do not accept tha t th is  transaction is analogous 
to  tha t cited in paragraph 8.8 o f the Guidance. For the reasons set out in . 
ou r letter o f 22 Novem ber 2010, the Secretary o f State considers it is in 
som e relevant respects, analogous. In any event, as previously explained, 
the  published guidance is not a substitute fo r the legislation, although it is 
im po rtan t and has been taken into account in reaching decisions on . 
w he ther to  intervene in media mergers. .

8. As paragraph 7.7 o f the Guidance explains, section 58(2C)(a) is 
concerned prim arily  w ith  ensuring tha t control o f media enterprises is not 
ove rly  concentrated in the hands o f a lim ited number o f persons. It w ou ld 
be a concern fo r any one person to control too much o f the media because 
o f the ir ab ility  to influence opinions and control the agenda. This 
broadcasting and cross-media public interest consideration, therefore, is 
intended to  prevent unacceptable levels o f media and cross-media 
dom inance and ensure a m inim um  level o f p lura lity. It should be noted in 
th is  regard that "m edia enterprise" means not just an enterprise that 
consists in or involves broadcasting (section 58A(1)) but also a newspaper 
enterprise where a m erger involves a broadcaster (section 58A(2)).

9. Both the parties involved in th is  present merger are significant 
sources o f news. News produced by Sky is broadcast by a large number 
o f other television channels and radio stations. In deciding whether or not 
to  issue an intervention notice in th is  case, the Secretary o f State did not 
need to reach any final conclusions as to w hether or not this latter fact 
means Sky influences the content o f the news bulletins o f other 
broadcasters or whether, for the purposes of considering the sufficiency of 
m edia plurality, th is means that the merger w ou ld or may increase News 
C orporation 's ab ility  to influence opinions and control the agenda. On the
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basis o f inform ation provided to the Secretary o f State, a credible 
argum ent m ight be made that it does. It is one o f the substantive matters 
tha t can now be subject to more in depth analysis.

10. You compare the decision to  intervene in respect o f News 
Corporation's proposed acquisition o f 100% o f the shares in BSkyB Group 
w ith  the Secretary o f State's approach to  Northern &  Shell's recent 
acquisition o f Channel 5. The Secretary o f State carefully considered the 
respective merits o f each individual case. His decision to intervene in 
relation to the form er case reflected his belief that public interest 
considerations were or may be relevant to consideration of th is particular 
transaction.

Kind ronards

ANDREW REES
Deputy Director, Consumer and Competition Policy
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E-mail Message

From:
To:

Cc:

Sent:
Received:
Subject:

Cable MPST fEX:/0 =DTI/OU=DTIHQ/CN=RECIPIENTS/CN-CABLE_MI
] CCP)

R ees  AndrewfEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CNj --------- ----------
fCCP'i rEX70=DTI/0 U=DTIHQ/CN=RECIPIENITS/CN=AREESl, Chambers 
Sarah fC C R  rEX:/0 =DTI/QU=DTIHQ/CN=RECIPIENTS/CN=SACHAMBEJ,
Kelly Bernadette (MPST DG)
rEX:/0 =DTI/OU=DTIHQ/CN=RECIPIENTS/CN=BMKELLYl
SPAD MPST fEX:/0 =DTI/OU=DTIHQ/CN=RECIPIENTS/CN=SPADl, WariOfl
Katie (MPST MIN)
rEX70=DTI/0 U=DTlHQ/CN=RECIPIENTS/CN=KWARINGl Wilkes Gi]es 
fMPST MIN  ̂rEX:70=DTI/QU=DTIHQ/CN=RECIPIENTS/CN=GWILKESl. 
Davev MPST rEX:/0 =DTI/OU=DTIHQ/CN=RECIP!ENTS/CN=EDAVEY1,
Crellin Joanna (MPST MIN)
rEX:/0 =DTI/OU=DTIHQ/CN=RECiPIENTS/CN=JCRELL|Nl.
29/11/2010 at 15:56 
29/11/201 Oat 15:56 
S oS  Call with Commissioner Almunia

Attachments; S o S  call with Commissioner Almunia 29.11.10.doc

Dear All

Please see attached for your information a note of the SoS' call.with 
Commissioner Almunia which took place earlier today.

(Please ignore earlier email)

Thanks

Private Secretary to the Secretary of State for Business,
Innovation and Skills 

8th Floor I 1 Victoria Street I London I SWIH' OET 

Tel: 0207 215
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SoS call with Commissioner Aimunia 
Monday 29*̂  November

Commissioner Aimunia requested the call with the SoS to update him on the 
likely timings of the conclusion of the Commission’s investigation into whether 
the Newscorp acquisition of Sky presented competition issues.

The Commissioner reported that he was expecting to be in a position to make 
his decision on 9 December. However he added that it was possible the 
Commission might need to seek some further information from Newscorp in 
which case the announcement of his decision would be delayed until 22 
December. The Commissioner said that his officials would be in touch with 
BIS officials to share details of this announcement.

The SoS thanked the Commissioner for this update on the Commission’s 
progress. He said that Ofcom was not due to finish his report on whether 
there are media plurality issues in this case until about 10 January. He said he 
would not announce his decision about whether to refer the case to the 
Competition Commission for a fuller investigation until after 10 January.
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SoS Discussion with James Harding, Editor of The Times 
Thursday 9 December

JH and SoS discussed a wide range of political issues throughout the  ̂
interview during which JH and SoS had a brief conversation about SoS’ 
intervention into Ne\ft«corp’s acquisition of the remaining shares of BSkyB that 
it does not already own. The SoS explain^ that he had received a number of 
representations from a range of different indlviduais and groups and that, on 
tills basis, he had decided to use his powers under the Enterprise Act to ask 
Ofcom to investigate whether the acquisition raised ainoems over rnedia 
plurality. He explained that the European Commission was conducting its own 
separate investigation Into the competition aspects of tiie case.

JH commented on Nev^mirp’s considerable contribution to tiie UK’s 
economy. The SoS stressed that this was not the issue and explained that his 
legal pov^rs related ta plurality of media ownership. On this basis, and on this 
basis atone, he had asked Ofcom to investigate. SoS said that he h ^  not 
been iri contact with Ofcom since he had issued the intervention notice on 4 
November and reftised to speculate about tiie findings of Ofcom’s report. He 
also declined to comment about whether he would ask the Competition 
Commission to investigate the case ftjrther, as he explained this would 
depend upon the findings of the Ofcom report.
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From:
To:
Cc:

Sent:
Received;
Subject:

Grossm an

Rees Andrew (CCP) rEX:/0=DTI/OU=DTIHQ/CN= RFCIPIFNT.s/nM = ARFF.si 
Cab le  M PST fEX :/0= D TI/OU=DTIHQ/CN=RFniPlFNTR/r^N=r^ARi f m i  
K elly Bernadette (M PST
[EX:/0=DTI/OU=DTIHQ/CN=RECIPIFNTS/CN=BMKEI l Yl
(Communications^ _̂________
[EX:/0=DTI/OU=DTiHQ/CN=RECIPIENTR/nN=
Russell (Communications'i 
IEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=RGRn.q.qMAt SPAD MPGT 
(EX:/0=DTl70U=DTIHQ/CN=RECIPIENTR/nN=:RPAni ^  ^
(CCP) rEX:/0=DTI/OU=DTIHQ/CN=RECIPiENTR/nN=!lFnnnKl Vaizev 
M.P..ST rEX:/0=DTI/0U=DTIHQ/CN=RECiPiENTS/CN=PSVAIZEY1 Davev 
!VIPSTfEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/nN=FnA\/FYl Willetts ■ 
MPSTfEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=AWILLETl Prisk 
MPSTfEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=MPRIPKl W Icox 
MPST rEX.70=DTi/0U=DTIHQ/CN=RECIPIENTS/CN=WII n n x . l1 Chambers 
Sarah (CCP) fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=SACHAMBF1 
Perm Sec BIS rEX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=FRASFR1 '

LE G A L  Bt
fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN
(COMMS) fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN
13/12/2010 at 16:23 
13/12/2010 at 16:23 
B S K Y B /N E W S C O R P S

Attachments: Newscorp BSkyB - Intervention process - December 2010.doc

Bernadette Kelly suggested I put up a note on next stages in the process on the 
NewsCorp/BSkyB case, which is attached. If you want to discuss, feel free to give 
either myself or a call.

Regards

Andrew
(x2197) • , ,

<>
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Newscorp/BskyB — Intervention Process

What happens now  that the S o S  has intervened?

• The SoS will receive a short report on the public interest issues raised by the 
merger from Ofcom by 31 December 2010. They will carry out a Public 
consultation and also report on the substantive issues put to the SoS prior to 
intervention, which relate to there being a sufficient plurality
of media enterprises. Ofcom are working to the statutory deadline the SoS has set 
though there is a small chance they may ask for a few more days BIS Legal ha e 
confirmed this should be possible, but point out that there is a lack of clarity in the 
legislation which means the SoS will want to weigh the strength of Ofcom s case 
against the possible legal risk involved.

• On receipt of Ofcom’s report at the end of December the SoS must decide whether 
to make a reference to the Competition Commission for a full investigation, or clear 
the merger, or accept undertakings in lieu of a reference. There is an 
administrative guideline of 10 working days from receipt of Ofconn s report [or the 
SoS to take his decision although, in principle, it would be acceptable to take a tew 
days longer if, for example, the issues are complex and we need further dialogue 
with Ofcom, or if the parties were to offer undertakings.

• If the Secretary of State decides the case should be referred to  the CC for a full 
investigation, it is open to him instead to accept from the parties statutory 
undertakings if he believes these would effectively remedy the concerns about 
plurality which he considers are raised by the merger. In assessing the potential 
for accepting such undertakings, he will take into account their effectiveness in 
remedying the identified concerns as well as the ease of enforcement.

• If the Secretary of State decides to refer the merger to the CC, they will provide a 
report within 24 weeks containing advice on whether the merger is likely to  operate 
against the public interest and on the appropriateness of any remedies. On receipt 
of the CC’s report, the SoS must take the final decision on whether or not the 
transaction operates against the public interest. At this stage, his decisions dearly 
need to be supported by strong evidence if they are to be robust against legal
challenge.

What can the S o S  do if  the m erger is  against the pu b lic  interest?

.  He may take action he considers reasonable and practicable to remedy any of the 
effects that are adverse to the public interest. These are wide ranging powers 
which include being able to block a proposed merger, or require the 
shares if the purchase has already taken place. He must do so in a proportionate 
way using remedies which are the least intrusive to achieve the objective.

How do the p u b lic  interest and competition p ro c e s se s  interact?

• The public interest intervention is running at the same time as the Euro|:^an 
Commission are conducting a competition assessment on the merger Their first 
phase is due to report by 22 December and they will then decide whether to 
conduct an in-depth second phase investigation.
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• In principle, the two processes are separate, and the SoS will need to assess any 
plurality concerns independently of decisions by the EC about any effects on 
competition. But the outcome of the Commission’s study is relevant in that, for 
example, a remedy to any anti-competitive effects might also resolve any plurality 
concerns which could be identified by Ofcom’s study. Moreover, if the EC were to 
clear the merger on competition grounds, it would be good practice not to keep the 
parties waiting too long for a reference decision on the plurality issues.

H andling Media /  Parliam entary queries

• In responding to queries. Ministers and officials should avoid commenting on the 
substance of the case or, importantly, appearing to pre-judge the outcome of 
investigations before considering all the evidence.

• Decisions fall to be taken on their merits by the SofS in accordance with his 
statutory duties under the Enterprise Act. All relevant information and 
representations must be given proper consideration in an even handed way.

• A t this stage, any substantive representations should be made direct to Ofcom. 
These can then be properly considered and reflected in Ofcom’s report to the SoS. 
There may be a case for officials meeting the parties after Ofcom have reported to 
ensure we fully understand their representations or any undertakings they may 
propose but, again, this would need to be done in an even handed way.
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E -m a il M e s sa g e

From - Cab le  M P S T  rEX:/0 =DTl/OU=DTlHQ/C N = R E r jP IE N T S /C N -C A B L E M
jo °  Rees Andrew (C-CP^ fEX:/O^DTI/OU=DTIHQ/CN = RECIPIEN TS/CN = AREESI

Cc:

le n t:
R ece ived :
Sub je c t:

Kelly Bernadette (MPST DG)
rEX:/0 =DTI/OU=DTIHQ/CN=RECIPIENTS/CN=BMKELLY],
(Communications)  ̂ ^
fEX:/0 =DTI/OU=DTIHQ/CN^RECiPIENTS/CN=AB O U G H E N l, G rossfuan
Russell (Communications)
fEX:/0 =DTI/OU=DTIHQ/CN=RECIPIENTS/CN-RGROSSMAl, S PAD MP.S T
rEX:/0=DTI/O lJ=DTIHQ/CN=RECIPIE NTS/CN = SPAD l,l---------
(CCP( rFX70=DTI/QU=DTIHQ/CN=RECIPIENTS/CN=j__________| Vagey,
MPST rEX70=nTI/OU=DTIHQ/CN=RECIPIENTS/CN=PSVAIZEYl, Dayey  
MPST [FX-/n=nTI/OU=DTIHQ/CN=RECIPIENTS/CN=EDAVEYI, M lje tts  
MPST rEX70=DTI/0 U=DTIHQ/CN=RECIPIENTS/CN-AWILLEIl, Prisk 
MPST fFX-/n=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=MPRISK_l, M lcox  
MPST rFX-/n=DTI/OU=DTIHQ/CN=RECIPiENTS/CN=WILCOXJI, Chambers 
Sarah (CCP) rEX:/0 =DTI/OU=DTIHQ/CN=RECIPIENTS/CN=SACHA^gE],
Perm S e c  BIS rEX:/0 =DTI/OU^DT!HQ/CN=RECIPIENTS/CN=FRASERl, 

H...EGAL B)
IEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN
(CO M M S) rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN-
16/12/2010 at 15:44 
16/12/2010 at 15:44 
RE; BSKYB/NEWSCORPS

Thanks for this note Andrew. The SoS has seen and noted...

1 Private Secretary to the Secretary of State for Business, 
Innovation and Skills

8th Floor I 1 Victoria Street I London | SWIH OET 

Tel: 0207 215

From: Rees Andrew (CCP)
Sent: 13 December 2010 16:24 
To: Cable MPST
Sc: Kelly Bernadette (MPST DG) ; 
'(Communications); SPAD MPST;

^(Communications) ; Grossman Russell 
I CCP1 ; Vaizev MPST; Davey MPST;lu o m m u n ic a L - iu i is ; , i '  r, ------------

Willetts MPST; Prisk MPST; Wilcox MPST; Chambers Sarah (CCP); Perm Sec isis, _______
(LEGAL B); j(COMMS)

Subject: BSKYB/NEWSCORPS

Bernadette Kelly suggested I put up a note on next stages in
NewsCorp/BSkyB case, which is attached. If you want to discuss, feel free to give 
either myself o r ________________ a call.

Regards

Andrew
(x2197)

«  File: Newscorp BSkyB - Intervention process - December 2010.doc »
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E-mail Message

From:
To:
Cc:

Sent:
Received:
Subject:

Rees Andrew fC C P ) rEX.70=nTi/n i i= n T iH O /r .N r= R F r.iP iFM T c /rM -A P cco i 
Cab le  M P S T  fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN=r,ARI F M 1 

BRE) ~ ~
DTI70U=DTIHQ/CN=RECIPIFNTg;/r.N:ihX:/U  ___________________

Sarah (CCP) fEX;/0=DTI/O l I
_______________ _______  Cham bers

DTIHQ/CN=RECIPIENTS/CN=SACHAM RF1
Swift Jane (CCP) rEX:/0=DTi/0U=DTIHQ/CN^RECIPIENTS/CN=.lSWIFT1 

IStrateav^ ’
fEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CNfC.r.P' |EX:/0=DTi/OU=DTIHQ/CN=RECIPlENTF/r,N=

C C P ) fEX:/0=DTl/OU=^DTIHQ/CN=RFCIPIFNTc
16/12/2010 at 22:46
16/12/2010 at 22:46 
RE: Actions from S o S  Meeting this morning

Attachments; BSkyB  - note on next steps.doc

[ attach a further note prepared by ̂_  L , , 4-,- , - " " '---------------  ̂ process (though I
-archil think the best option is for us to speak to him directly about it).

Andrew

From; Chambers Sarah (CCP)
Sent: 16 December 2010 16:46 
To; Swift_Jane_(CCP); Rees Andrew
Cc

(CCP)
(BRE)

(Strategy)

Subject; FW; Actions from SoS Meeting this morning 
Importance: High

Sorry guys I should have passed this on earlier. I hadn't realised how 
restricted the copy list was.

team wi.il do what they can in advance of the box deadline, but I'm afraid 
didn't realise that this had not been copied wider, so they have not seen this 

until now. Perhaps they could let you know when they will be able to get 
something to you. ,

.With rather short notice, could I please ask;
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A n d r e w  On Sky, you have already put up a note, but I don't think it^covers a 
the points below, in particular the point about how we would deal^with a request 
to g L e  undertakings. Advice at this stage can of course only be interim and 
hypothetical, but w e ‘should give some sort of indication of rhe range or
possibilities. •

On everything else, I think we can revert in the New year.

Sarah

From; Cable MPST
Sent; 16 December 2010 16; 18
To; Chambers Sarah (CCP)  ̂ ^
Subject; FW; Actions from SoS Meeting this morning

Hi Sarah •

I have received the Sky process note, and the note on pre-notification and 
mergers - thanks for arranging both of these.

Do you think you/colleaaues are on track to provide advice on referral vs. 
undertakings and also

Thanks
Jo . '

Jo Thompson 1 Private Secretary to the Secretary of State for Business, 
Innovation and Skills

8th Floor 1 1 Victoria Street 1 London | SWIH GET

Tel; 0207 215| .

From; Cable MPST
Sent; 13 December 2010 19;47
To- Carter Richard (CLG); Kelly Bernadette (MPST DG); Chambers Sarah (CCP) 
Cc- Wilkes Giles (MPST MIN); Crellin Joanna (MPST MIN);- Davey M PST;

■ ^  ^(COMMS);|____________________(Communications);|_______________
Katie (MPST MIN); Cable MPST  ̂  ̂ ^
Subject; Actions from SoS Meeting this morning

(COMMS); Waring

Hi All

Thanks for your time earlier. SoS found this very helpful.

Here is a quick list of the actions (in red); (please let me know if you think I 
have missed something). ■
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(N.B. The deadline I have set for the 
Sky advice and lines to take are this and the

triaay oecause this may be the last box
before recess. If this is going to be impossible please let me know.

Sky
We need the following advice for this Friday's box:

1. How to handle the Ofcom report...
Advice on whether to release the Ofcom report as soon as SoS receives it; or 
whether to wait to release it until SoS has decided what action to take off the 
back of it. What are the pros and cons of each?
2. What to do with the Ofcom report...
Advice on whether to a) refer the matter to the Competition Commission for 
further information or b) not refer to CC, but instead use the Ofcom report's 
findings and recommendations to negotiate directly with Sky to find remedies. 
What are the pros and cons of these two options?

We will also need lines to take on the following for this Friday's box:
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1 . o n  t h e  E C 's  f i n d i n g s  ( l a y i n g  o u t  t h e  d i f f e r e n c e  b e tw e e n  t h e  c o m p e t i t i o n  a n g l e  
o n  t h e  o n e  h a n d ,  a n d  t h e  m e d ia  p l u r a l i t y  a n g le  o n  t h e  o t h e r )
-5 HmiHina lines for when the Ofcom report is (delivered  ̂ ^
(this should cover two scenarios: 1. releasing the report
L t i o n  has been decided; and 2. not releasing the report straighc away to wa 
•friT action to be decided)
3 o r t h e  n e x t  s t e p s  ( l . e .  w h a t  SoS d e c id e s  t o  d o  w i t h  O fo o m  r e p o r t )
(this should cover two scenarios 1. SoS decides to refer to CC, and 2. SoS 
decides the negotiate directly with Sky to find remedies to the problems 
highlighted in the Ofcom report).

Thanks
Private Secretary to the Secretary of State for Business, 

Innovation and Skills

8th Floor 1 1 Victoria Street I London | .SWIH OET .

T el :  0207 215
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N E W S  C O R P O R A T I O N  / B S K Y B  C A S E  

A d v ic e  on  t im in g  o f  p u b l ic a t io n  o f  O f c o m ’ s re p o r t .

The legislation states only that the Secretary of State shall publish Ofcom’s report. It 
does not specify when this should happen. Accordingly, the Secretary of State has a 
choice. He could ask Ofcom to publish the report at the time they deliver it to the 
Secretary of State or he could publish it at the time he announces his decision on 
whether or not to make a reference to the Competition Commission. In the Sky/ITV 
case, the report from Ofcom and the report from the OFT on the competition findings 
were both published on delivery. Primarily this reflected a concern to remove the 
scope for any uncontrolled leak of the substance of the reports -  particularly that of 
the OFT which contained its determinative finding that a reference was appropriate on 
competition grounds.

As well as avoiding therisk of leaks, publishing early would also avoid the scope for 
speculation about the report’s contents and pressure on the Secretary of State to 
publish it. But there would instead be scope for media commentators to publish their 
own interpretation of the report s findings and their views as to what decision the 
Secretary of State should take on whether or not to make a reference to the 
Competition Commission.

Our preference would be to publish the report only when the Secretary of State 
announces his decision. This would prevent media comment taking place prior to that 
announcement.

A d v ic e  o n  w h e th e r  o r  n o t to  m a k e  a  re fe re n c e  to  th e  C o m p e t it io n  C o m m is s io n

The Secretary of State s decision on a reference, must be based on whether, taking into 
account the Ofcom report and any other representations and information received, he 
believes it is or may be the case that the merger operates or may be expected to 
operate against the public interest. ' -

We cannot prejudge the outcome of the Ofcom review. The Ofcom report is likely to 
set out and analyse the various arguments that have been put forward on this matter.

Our expectation is that it may prove difficult for Ofcom to conclude determinatively 
firom the evidence presently available that the merger would not result in an 
unacceptable reduction in the plurality of media ownership. It seems more probable 
that there will be sufficient evidence of a possible problem for Ofcom to conclude that 
the Secretary of State would be justified in deciding that further investigation of the 
merits of the case would be appropriate.

S co p e  to  a c cep t u n d e r ta k in g s  f ro m  th e  p a r t ie s  as a n  a lte rn a t iv e  to  m a k in g  a 
re fe re n c e

If the Secretary of State believes a reference is appropriate, it becomes open to him 
instead to accept statutory undertakings from the parties that effectively address the 
potential impact on plurality. In this case, however, it may be difficulty to identify a 
remedy that could effectively address the plurality concerns short of preventing the
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acquisition altogether. Accordingly, it is not clear undertakings in lieu is a lik y
o u tco m e  T h e  Secre ta ry  o f  State cou ld  no t accep t unde rta k in g s  that d id  no t

effectively resolve the problem identified and the parties would not be likely to offer 
undertakings to the effect they would not effect the merger. _ They would probably 
nrefer to go to a second stage investigation by the Competition Commission m th 
hope of winning the substantive argument as to whether or not the merger operates

against the public interest.
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E -m a il M essa ge

From :

To:

Cc:

Sent:
■ deceived:
Su b je c t:

CCP)
rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN^
Cable MPST fEX:/0=DTI/OU=DTIHQ/CN-RFCIPIFNlTR/nNl-nahipmi T 

COMMS) ’
|EX:/Q=DTI/OU=DTIHQ/CN=RECIPIENTS/CNr
Davey MPST rEX:/0=DTI/0U=DTIHQ/CN^CIPIENTS/CN=Edavev1

Communications^
rEX:/0=DTI/OU-DTIHQ/CN=RECIPIENTS/CN=
(Communica_tions) r E X : / 0 = D T I / O U ^ D T I H Q / C N i b /u iw

]Communications)
|E X :/0 -DTI/OU-bTIHQ/CN-RECIPIENTS/CN=ABouahen1. Cookson Fiona 
(Communications')
fEX:/O^DTI/OU=DTIHQ/CN^RECIPIENTS/CN^
(CO M M S) rEX:/0=DTI/OU=DTIHQ/CN=RECIPIENTS/CN^-----------------
Andrew [CCP)]EX:/0-DTI/OU=DTIHQ/CN=RECIPIENTS/CN-Areesl

Rees
LEGAL B) fEX:/0 =DTI/OU^DTIHQ/CN^RFCIPIFNlTR/nMl

Kelly Bernadette (MPST DG) -----------------
[EX:/0=DTI/0U=DTIHQ/CN=RECIPIENTS/CN=Bmkellv1 Chambers Sarah 
(CCP) rEX:/O^DTI/OU^DTIHQ/CN=RECIPIENTS/CN-Sachambe1 
21/12/2010 at 11:08 
21/12/2010 at 11:08
RE: Media handling: BSKYB / NEWS CORP TAKEOVER -  EC REPORT 
INTO COMPETITION

Our contact at the EU Commission informs me the decision will be published 
imminently. They are presently notifying the parties legal advisers - so I would 
expect publication very soon afterwards.

Just to confirm, we see no problem with the SofS being unable to consider the 
Ofcom report until 10 January. Officials will need a few days anyway to consider 
the substance of the report with Counsel and prepare advice on the case for a 
reference. The published guidance states the/SofS would aim to take decisions 
within 10 working days of receipt of the report. This is an administrative target 
- not a statutory deadline. That would take us to 17th January. It may be 
possible to reach a decision within this period though we may find we do need 
longer - for example if there are substantive issues to explore further with the 
..parties. . .

CCP

From: Cable MPST 
Sent: 21 December 2010-10 : 41 
T o : (COMMS)
Cc: Davey MPST; Communications); (Communications) ;

(Communications); Cookson Fiona (Communications); (COMMS); 
(LEGAL B); Kelly Bernadette(CCP); Rees Andrew (CCP);

(MPST DG)
Subject: RE: Media handling: BSKYB / NEWS CORP TAKEOVER - EC REPORT INTO 
COMPETITION .

Hi

As discussed, it would be really helpful to know when the EC's report will be in 
the public domain ^Andrew/Bernadette - perhaps you can help?)

I. have amended the key messages and the quote in tracked changes. Please see
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attached.
«  File: BSKYB NEWS CORP TAKEROVER EC 
Thanks

REPORT INTO COMPETITION - 201210.doc >>

Private Secretary to the Secretary of State for Business, 
Innovation and Skills

8th Floor 1 1 Victoria Street 1 London | SWIH OET

Tel: 0207 215

From: I—  --- _
Sent: 20 December 2010 14:35 
To: Cable MPST 
Cc: Davev MPST;

JCOMMS)

(Communications); (Communications);
XOMMS) ;

Subject: Medi j ^ S n d l i n g ! % S K S ^ /  NEWs’ CORP TAKEOVER' - EC REPORT INTO COMPETITION 

Dear

Please see attached a media handling submission for ̂ this ,
report from the European Commission on the competition impacts of the potential
merger of BSkyB and Newcorp.

If SOS is happy for us to go ahead we will issue this statement once the EC's 
report is in the public domain.

Many thanks.

«  File: BSKYB NEWS CORP TAKEROVER - EC REPORT INTO COMPETITION - 2012l0.doc >>

Pirsss Office _i .
BIS 1 Department for Business, Innovation & Skills | 1 Victoria Street, London,

^ -------  ^  . - -1-1------ I out of hours press -SWIH OET I tel; 020 7215 blackberry:
officer: 020 7215 I web: http://www.bis.gov.uk/newsroom
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