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To

2. Secretary of State

From

File Ref

Date .1 May 2.0D2

qe ■ Dr Kim Howells 
. . Sue Street-.

■ • Andrew R r̂nSay

Paddy Feeny- 

Bill.Biish

LCD C O N S U LTA TIO N  O N  PA YM EN TS T O  .WITNESSES -  PRESS C O M P L A IN T S  
- C O M M IS S IO N  (PCC) R E S P o to  . - . . • . ' ' /

' You will be aware of the Lord Charicellor's Department's (LCD's) consultation ; 
exercise .on a proposed cyirnina.t offence of making payments to witnessesTn 
criminal t r ia ls ^ P f lH H im ^  submission, of .19 December is attached at Flag A, 
for background reference)..

We have just received the PCC's response to this consultation (Flag B), which is due ’ 
to be published tomorrow, (2 May). You will see that it is highly critical of the . 
proposals, arguing with some force that they are disproportionate to the level of 

. mischief identified, and would.not In-ariy c^e prevent such cases from, occurring ip . 
thefuture-. .■ •- . . . - ' . \  ■

During interdepartmental discussions on the proposals, we warned the LCD of the 
likely critical response from the newspaper industry, but the strength of the 
arguments contained in the PCC's paper will clearly be of concern to them in 
deciding how to respond to the cons^tation exercise. Of particular concern is that 
the consultation sought views on tfib detail of the proposed legislation, rather than 
on whether such legislation should be introduced in the first place, and LCD may, 
therefore, have difficulties in deciding how to proceed.

Separately, we have been working with the LCD in opening a dialogue with the PCC 
with the aim of strengthening the industry's Code on pre-trial publicity. We have 
held an exploratory meeting with the PCC on this issue, but it is looking likely that 
they will be equally critical of this proposal. We will, of course, continue to work 
closely with both LCD and the PCC on this, and the issue of payments to witnesses, 
and will keep you informed as the issues progress.
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To

From

2. Secretaiy of. State

Date ZO May 2002

cc Dr Kim Howells .• 
. -Sue Street 

..Andrew* RaniSaN

Paddy Feen̂  

. BillBush.

PAYMENTS t o  W IT N E S S K  C O N SU LTA TIO N : SUM M ARY OPPRESS. • . 
COM PLAINTS C O M M IS S IO N  (PCC) RESPONSE '

Further to my subrriissioij of 1 May oh the above, you have asked for a summaiybf 
the PCG's response to consultation exercise, which proposes to establish a ; .
criminal pffehce of makfng, or agreeing to make, or receiving, payments to .
witnesses or potential Witnesses iri airninat proceedings. . ' ’ . ‘

The PCC's response is based on the argument that thS proposal is disproportionate 
to the nature and extent of the problem. It looks at four areas which it claims ‘ 
underpin the rationale for the proposal; .

• whetherthere is a proven need for legislation ■ . .. • ‘
• whether self regulation can be seen to have failed ‘ • . .
• whether the proposal is practical and effective • •
• whether an alternative approach can be considered.

The PCC's case on each of these areaS is as follows:

Is there a proven need for legislation ?
The PCC states that there is no clear evidence to demonstrate that legislation is 
needed to deal with this issue, arguing that in only one of the five cases cited in 
the consultation paper (over the course of fifty years) was there shown to be any 
mischief in paying witnesses for articles. The five cases were:

• Brady and Hindley - the Attorney General at the time agreed that there had 
been no evidence that any testimony had been affected by payments.

• Thorpe - the then Press Council censured the Sunday Telegraph for paynnents 
(contrary to what the LCD's consultation paper states) but agreed that the •

■ cumulative actions by newspapers was in the public interest, and no action 
was taken at the time by the Attorney General.

• Sutcliffe - this was not an issue of witness payments, but of payments to 
associates of criminals, on which the Press Council instituted new rules.
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• , West-as the Gonisuitatipn Paper states, the Court of Appeal concluded that .
. there was no evidence that witness, payments bad caused mischief. .

. Nevertheless, the PCCstrengthened its Code in response to the case. . .. .
• Gadd (Gary Glitter) - there was evidence of mischief due to a conditipiial 

payment (vyhich the newspaper clairnpd was made l.nadvertehtly), which the
; PCC agreed had breached the Codp,’and on.which it sought to ban. .

. conditional payments in future. •. . • - . • . •

The Pec's response also cites the case of Gehfirig, which occurred after publication 
of the Consultation Paper. Although payments to some of the vyitriesses in the- ' 
trial were made,, no evidence of mischief has been substantiated, and the PCC has 
ruled that there was no breach of the Code. • - .

is there evidence that self regulation has failed ? . . - - - v ’• '•  •
..The PCC's argument here is.thatthe industry's Code has. been successful in ..

stopping virtually ktl witness payhaents by newspapers. Since the Code's creation; in 
; ^ 9 9 X , there have bedn only.three cases of witness payrnents brought under it, only 
. onp of which was judged tp have breached theCode. (Gadd), It also makes the. . .  . 

point that the Code was set up to edntfoK rather than ban, witness payrherits, so 
the consultation paper is, wrong in .stating that self regulation failed to prevent ' 
payments in the cases ci|ed above. • . .

Are the'proposals practical and effective ? •' . ' . '
The PCC argues that even if the LCD's proposals had been implemented at the time 
of the Gadd trial (the only case where it agrees mischief had been caused), they 
would not have prevented the witness payment from being made. The LCD 
proposals are intended to apply frorh the tirtie that a trial is 'irriminant or pending’

: to its conclusion. In the Gadd case, however;, the copti;aGt for payment was made 
befoi;e a trial was being considered, so the individuai concernecl was not a witness 
or potential witness. This would, also not.have prevented payrrients made after the. 
trial in the Gehring case. The PCC suggests that this time limit could actually 
encourage witnesses to exaggerate stories (as the consultation paper claims), in 
order to get a better price for their stories once the trial had been concluded. The 
PCC also makes the point that the^,oposals make no attempt to ban police 
payments, yet these can have just as much effect on witness statements (as has 
been shown in the Damilola Taylor trial). ,

Is there an alternative approach ? .
The PCC's response concludes that witness payments are as much a moral question 
as a legal one, acknowledging that whilst some people find them objectionable, 
this does not necessarily make them wrong. It repeats the argument that self 
regulation has been shown to have stopped virtually all payrrieh'ts anyway, and 
that the industry would be prepared to amend the Code to ban, rather than 
control, payments if it felt a robust case for doing so had been made. If the 
Government insists on proceeding with the legislative route, however, it urges that 
the proposals in their current form be reconsidered, for the reasons set out above.

We understand that the Lord Chancellor has asked his officials for advice on the 
PCC's response. We have suggested to our counterparts in LCD that if the Lord
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( ;  f. 4 ‘' \ f  loon' . / r  • . 

Cocicspuc S t r e e t .  ,

r '

To .1.'

•2. Secretary of State.

. Dr Kim Hdvyells 
’Sue Street . - 
Atidrew Ranisay

From

Date •. 15 August 2002 Paddy Feeny. 
Bill Bush

ID LC ase 10937: PAYM ENTS TO  W ITNESSES &  SECTION 19 PR O SEC U TIO N  OF 
OFFENCES AC T 1 ^ 85  • . . ' ' ... ' ' .

Issue: I  : •
.Whether to agree with the Lord Chancellor's proposed course of action (his letter 
of 8 August to the Dieputy Prime Minister is at Flag A) in response.to the 
consultation exercise on establishing a crirninal offence for making payments to 
witnesses in crirriinal proceedings. The Lord Chancellor proposes to:

• proceed with legislation to introduce a criminal offence of making, or .
,. agfeeirig to rnake, or receiving, payments to witnesses or potential witnesses 
■ in criminal proceedings irr the Aiitumn. but brily if the newspaper industry '
.  ̂ fails to come up with-saitisfactoiy proposals to strengthen self regulation in 

this area in the interim (submissions of 1 and 20 May are attached at Flag B 
for background reference); and

. • amend Section 19 of the Pros^^htion of Offences Act 1985 to extend liability 
. for .costs as a result of improper or unnecessary acts in criminal cases to third

parties (following the collapse of the trial of the Leeds United footballers due 
• to articles published by the Sunday Mirror).

Recommendation: .
That you agree with the proposed course of action on both payments to witnesses 
and amending Section 19, but express your hope that improved self regulation on 
the former will make legislation unnecessary.

Timing: -
URGENT. The Lord Chancellor is seeking responses by 22 August.
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■ .. Background. . > . . • •. ; ‘ .
The PCC and other newspaper bodies have vigorously opposed the introduction of ’ •

. . legislation'relating to payment to witnesses, arguing that such a step would be . .
■ • disproportionate to the level of mischief identified, and would in.ariy case be . • . •
. ineffective against similar cases occurring in the future. In the face of these • ' • '.

concerns; and following a su^estion from industry bodies) the.Lord Chancellor has . . =
agreed to give theni an opportunity to come up with, satisfactory proposals to ’ . .
improve self regulation in this area before the Government proceeds with ; • . • . .
legislation. ' '  ̂  ̂ ' ' ‘ . .

The relevant Section of the pec’s code of Practice states: •

16.*Paymentforarticfe$ ' • • • ‘ . •
■ ■ i) Payment or offers of payment for sibries Or ihfbrrnatlbn ’musti npf be made, '
; through agents to witnesses of pDtentiar>vitness'es in ctif rplnt ctimirfalprOcee îbgs except ' . . ’ ' ' ’ .

■ •• where the material concerned ought to bepdblilh'eii'ih'the'piiblic interest and.th6.rbjS.an ..
■ ■ overriding need to make or promise to make a.p^lfientfof this to be tfonfe.foum t̂jsts . •

must take every possible step to.enstire thatb.0 hWnciat'il&alings’̂ haye'ihftUence on the , •
■ evidence that those wl t ne s s e § t ha y " g i v e , . \  ■ ’ • ' ' ' .

(An editor authdnsfiig s d c || a paymerit mustbe prqpared’tb demohsffafe thatthe're.isa •

legitimate public interest bt stake involving riffatfefs that,the publk has" a ngh'ttQiknbW, . • .
., the payment or,'whfecaaccept'ed.the offfercffptymetit to any witneM'Who IS actually' -. . '

. dted to.give evidence should be disclosed tp the'prosecution arid the defence a.̂ nd the , . •
. witri;ess;shPUld“beiadvlsedof̂ ^̂ ^̂  •  ̂ . ■' • • • • '

The clause was strengthened in 1996, following ephtrovdrsy during the Roseniary ' .
. West trial, arid the-PCC has shown a willingness to look at amending it  further to  ̂ ■ .
, address the bCD's concerns. . ' ‘ .. ; . ..

' We believe that the newspaper industry has produced some persuasive arguments . 
against the proposals as originally envisaged, particularly in regard to whether they 
are proportionate to the extent of the problem, and why payments by the press 
should be seen as a greater dange^^ the administration of justice than payments , ■ 
made by other b.odies such as the police,(eg: as demonstrated by the witness , . . .
statements made during the Damilola Taylor case). We have been involved in , 
discussions at official level between the LCD and the newspaper industry at the 
PCC over the last couple of months, and have encouraged the LCD to pursue the 
industry's proposal to look at strengthening its Code of Practice in this area, if it 
can be proved to be effective in preventing future mischief.

We have received through official channels a draft letter which the Lord Chancellor -
would send to the PCC explaining his proposed course of action if he secures
colleagues' approval to the proposals outlined in his letter of 8 August. It is clear
from the draft (attached at Flag C), that LCD intend to take a very robust line on all
these issues. There may well be a sticking point over the issue of the public interest
defence, however, which the PCC would like retained in some form, and the LCD
would want to see removed from the point when ‘active criminal proceedings' have
begun.
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4
, W hilst newspapers have been identified by .the LCD as the chief culprits on Witness, 

payments, the proposals, w hether pursued through self regulation br legislation; . 
vyouid cover, the media In general; and w e have ensured th a t the relevant , .  ■
information on broadcasting regulations in this area has been passed to  LCD . . 
officials. -. ■ ■■ ■■ V, ■ • ■ ‘ • : ■ ■ • •  ̂ : v ' ■ • • .

If the legislation w ere to  prove necessaiy, then the LCD. Intends to  Include .its . . , 
proposals in the Borne O ffice's Sentencing and.Griminal justice Bill in. the  n ex t . . ,  
session, subject to  tw o  changes o f detail from  that originally outlined (extending .• • 
the offence to  include offers o f payments as well as agreernents to  m ake . . 
paymehtSi and narrpwing the period o f th e  offence from  when-a tria l is ‘im m inen t  
or pending' to  w hen It is 'active' as defined under the  Contem pt o f Court A c t  
'1981). ^

The draft reply agrees to  the  Lord Chancellor's proposed course o f action , b u t . 
expresses the hope th a t irhproved seif regulation.witl m ake legislation unnecessary,.
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DRAFT' REPLY f  ROM SECRETARY OF STATE T O  THE LQRD CHANCELipR

The Rt HoH The Lord Irvine of Lairg . ’ ‘ .
House o f Lords . . • . •. . . . .  . . . ■ .
Lbndon ' ' . . . .  . . . .
S W 1A 0P W  •• ■ -■ ■ . . . • . ;  ;

Thank you fo r  copying to  me your letter o f 8  August to  the Deputy Prime Minister,

• seeking colleagues' agreement to  your proposed course o f action on payrpents to  

. . witnesses and extending liability fo r costs in criminal cases to,third parties. . . . .

■ I agree w ith  you r proposed course o f action on both' these issues. I recognise the  ' 

crucial impprtance o f ehsurihg th a t .evidence given in criminal proceedings is n o t .; 

seen to  be ta in ted  by financial reward from  any^ource, and in ensilring'that rriedia 

coverage, e ither before or during a trial, does not adversely influence th e  -

J M ib e ta t io | l  o f juries. a m atter o f principle, however, I very much agree th a t

. w e should give th e  media an opportunity to  come up w ith  proposals to  strengthen  

th e ir own regulations in the area o f  witness paynfients, before taking th e  legislative 

route. The PCC's Code o f  Practice w as previously strengthened in this respect • 

fo llow ing the Rosemary W est tria l, and I would hope th a t i t  would prove possible 

. to  strengthen it  further, to  minimise, o r  indeed elim inate, th e  risK of fu tu re  . • .

mischief. - • ’ . . • ■ .
♦  .  • . . , . .  . .  , • .

From the media's reaction to the consultation proposals, legislation w ould  clearly 

be controversial, and would not necessarily be more effective a t preventing  

m ischief than strengthened self regulation in this area, if the latter can be achieved 

to  our satisfaction in the coming m onths. As you state , pursuing the self 

regulatory route would also establish a broader period fo r the offence than would  

be likely under legislation, and it w ou ld  also avoid the  Governm ent having to  

defend making a distinction betw een witness paym ents made by the press, and 

those made by o ther bodies, such as the  police.
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From The Right Honourable'THEfLoRD Irvine of Lairg ' ■ R
H ouse of L ords, .
■ L o n d o n  s w i a  o p w

Tlie Rt Hoh John Prescott MP 
Depiityprinie Miniver &. ■

■ First Secretary b f State • -
Cabinet Office •, .
70.Whitefa^ ■ . •
London ' ‘

■SWIA2AS ;■ ' ■

Dear

D e D a r tm e n t  f o r .C u l t a r b ,  Media a n d  S p o r t

D A T E R E C E W E D  • .  0 8 AUG 2002 : ,
Minister

rtick)

Advice & Draft Reply by /  ^  /  r5->?
• . . Advice as ADProptiate by, ' /  • '  . . :■ :

*1 • . For Information only ''
■ r’armniYitfrSecrelarv 

DiieSor Of Strata Com  '■

■Cc: . . ■

Private Secretary
£ ) f ^  Secretary ( ) • •• - t
PCUREPEHENCE: I / O  --------1.

- 2Q02

.7.
P A V h iE N T S  T O  W IT N E S S E S

■ ■ ■’ 'a j d̂  " ' ■
SECTION 19 PROSECiHIONOiF OFFENCES A C T  1985 \ \

.. On i l  January .2002, you gave me DA agreement (ij to issue a ■ consultation paper about 
outlawing payments to witnesses in criminal proceedings with a view to publication,-and (ii) 
to amend section Froseeution of Offences Act 1985 to. empower the criminal courts to 
order a third party to pay costs which his or her mproper or unnecessary act has caused a 
party'dr pa’i^es to incur. ' ■ . ■ ’ ■ • ' " . : •

This letter seeks: • • . . :
(i) DA agreenaent that we should proceed with, the legislation banning payments tb 
witnesses, subject to tvvo changes of detail to the proposals in the Consultation Paper; but 
only if  the Press Complaints Commission (PCC) and other media regulators do not come 
forivard by -the Autumn wi^'satisfactory proposals to achieve the same effect through 
self-regulation; and
(ii) LP agreement to include the section 19 amendment in either my own Courts Reform
Bill or David Blunkett’s Sentencing and Criminal Justice Bill in the next Session; and if 
necessarj^ to include the payments to witnesses legislation in David’s Bill. -

I would be grateful for a response bj' 22 August.

Payments to witnesses
The Payments to Witnesses Consultation Paper stated that the Government intended to make this 
practice a criminal offence, and sought views only on the details. The response was predictable. 
Media respondents were strongly opposed in principle, but had no significant new arguments, and
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-few comments on the details. Others were generally Supportive. I wilrpuhlish a full analysis, 
oftheresponses indue course. .. . . _ . •

I propose t\Yo changes of detaU as result of consultation.- ■ •• - •• : ' ’ ;

• • \.T hfoffence sh o iild  include' 'offers o f  payment! as w.eU .a sa ^ ee tn en ts  to  make p a y m e n ts a n d  the  
paym enis'them selves. Thd recent Amy Gehring case illustrated teat a distirictidh between offers .

witnesses should be‘a cnmiiial.offence. Witnesses are less likely to be conversant with the .law. 
.'than the media mid may well offend, unydttingly. ■ .. . • •

. • The p e r io d  in w hich paym en ts are -banned should be  when p roceed in gs a re  'aeti've' a s  d e fin e d  
■ in the C ontem pt o f  C ourt A c t 1981 .. This means the ban on payments would begin at the tiine o f  

. , arrest or charge. The Consultation Paper proposed that the prohibition-jperidd should.begin 
■ when-.proceedings are ^uiuiunent'or pending*. -TMs .would include-the period shortly ..before. 

aiTest or chhrge. But the term Tmniiheht or pending* is hot defined in detail which may make it 
difficult for witnesses and journalists to understand mid a^ere to the law. . .. .

. $eif.regulatidn- ■ . . ' •' • ' ' ' ' ■ ■ - ' . . ' .' . ■
• Followiiig the PCG’s reqjonse to.the Consultation Paper, I iniuncted ihy officials to. discuss with . 

Ihern’ their proposal to' t^lde die issue by^stiengthe^g their Code of Practice. The Code cuitrently . 
.provides that payments should not be offered or rhade to witnesses or potential witnesses in.current 
.criminal proceedings. Unless the material concerned ought to be published in the public interest and 
there is an overriding'nee^ to make’ or promise payment for this to .be done. The definition, of 
public interest is op.eh-ended, but is smd to include.the prevendoh or.closu re of crime, the.

: piotectionofpublic 'heMthandsafely and the exposme of ihisleading statements.

PCC has now indicated that it is prepared to consider amending its Code so that, in effect, it bans 
offers and payments during criminal, proceedings  ̂ It has also agreed in principle to extend the 

■ scope of the Code’s existing provisions on payments to 'apply to potential'witnesses in. possible 
criminal proceedings, and to ra^e explicit ttiat payments conditional on', cohvictipn .are 
miacceptable m all circumstances, ■ . . . • ' • ■ ’ ' .

‘"There is a  risk that self-regulation will be less effective because it does not carry the same deterrent 
effect • as a criminal offence; Against that, we -would avoid the need to cany controversial 
legislation that the media would vigorously oppose, and we gain die extension o f self-regulation to 
cover the period before proceedings^,^ere it would be extremely difficult to frame workable 
legislation. • ’ '

If colleagues agree that we should pursue this option, I would write to the PCC setting out the basis 
on which the Government would be prepmed to withdraw its proposal to legislate. The PCC would 
have to produce tightly diawTi and explicit amendments to its Code to ban any payments during 
active criminal proceedings and conditional payments at any time, and to extend the existing 
controls to payments made before potential criminal proceedings. It should complete the process of 
.drafting and consultation on these amendments by the end of October. It would be necessary for all 
other media regulators to agree to equivalent changes, where necessary, to their own Codes. I 
would make clear that the Government would. be quick to legislate if satisfactory proposals could
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. not be agreed, or should there be any future incident in’ breach of the. revised Code. I would copy : 
the letter to other ihedia regulators, a PtesS announcement about i t  • ' •

In discussions w i^ officials, the PCC h^. argued that there should remain’a liimted. public intere^
- exq^tioh for payments necessary to bring to light infonnation or evidence reley^t to .the course of 

. , justice in the proceeifings. They raise .the hypothetic^ scenario that investigative journalism, 
continuing after proceedings have begun, might bring to light a new potential ^ritoess who is only’ 
prepared, to corhe fprwmd if  paid by the jPress. I am not aware .of any case where this situation has 
. arisen, and doubt that such a witness .wniild carry any credibility’ with a jury. Rather such a witness - 
wpuld be cross examined in such' a way ais would be likely to prejudice the success o f the 
prosecution.’ My view rehlains that there is no conceivable public interest’ inpayments to witnesses 
•onceproceedings have begun, . ; . •

iSection 19 Prosecution of Offences Act 1985 ; . - . . ; . . .
T announced the Government’s intention’to amend section 19 of the 1985 Act at thfe’saine tirne as I 

• published the Payments to 'Witnesses Consultation Paper last- March. Section 19 deals with costs 
incuried by oiie party a result of the inipropar or unnecessary act o f aiiother.; IJie: ameiidment 
Would extend it to empower the court to order coks agbin t̂ a non-party. The civil cotirts already  ̂
haye ah equivalent power. ’ The power is aimed in particular, at the Situation where prejudicial 
pubHc|ty. causes a tri^ to Be abandoned  ̂ ias last year in It v Woodgate and otiiers (the'Leeds 

. FobtbsUers’ case), at subkantial cost to public fhnds  ̂ ' . ' • ,

 ̂ I am now seeking LP i^eement to include this onc*clause provision in either the Courts Reform 
Bill or the Sentencing and Crinui^ Justice Bill.’ I believe’ it wotdd’ fit sensibly within the likely, 
scope of either. Instructions to Counsel could be completed very quickly once colleagues agree.

■ I am also seeking LP agreement, on a provisional basis should the media’s detailed proposals on
■ seif-regulation prove unsatisfactory, to include legislatidn on payfnents to witnesses in ’the
Sentencing ’imd Criminal Justice Bill. (I doubt that the. creation..of a criminal offence would ftt the. 
scope of the. Courts'Refeim. Bill.) • This will be -6 to 10 clauses mid instcu’ctions’can be. ready for 
counsel iminediately should we make a decision to proceed in November. ■ . • . . .

I am copying this letter to the Prime Minister, members of DA Committee, of LP Committee, First 
Parliamentary Counsel and Sir Richard 'Wilson. .

Yours

Approved by the Lord Chancellor 
and signed in his absence 
by the Private Secretary
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' t o  ^ I N K E ^   ̂f l o r  C h ^  ^ . C  C

■ c

Professor. Robert P'iiiker. 
Acting Chairman . 
Press:.G6mplaints • Gominission 
1 Salisbury Square '
London EC4 8 JB

D ear

August 2002.

. : PAYMENTS TO WITNESSES

I have now considered the outcome' of the consultation on Payments to Witaesses, and .officials - 
have reported'to me the outcome of 3a)ur. ̂ sciissiotis them about tackling &e problem through, 
self-regulation. I  am writing to tell you how the Government intends to take the issue forward. I 
intend to m ^ e  an announcement about contents .of this letter on 29 August and enclose a copy of 
the Press Notice embargoed until then. . . . • ‘ -

We remain determined to put an end to the practice o f paying witriesses. for their stories during 
active cnminai proceedings. I  am entirely unconvinc^ by the arguments that the' issue has arisen in" 
bnly a small nixmber of cases and that there is lio evidence of actual mischief. We are concerned 
here with a practice that creates a plain and inherent risk to the course o f justice, and for which 
there can be no conceivable justification, once proceedings have begun. Different considerations 
apply before someone is arrested or c^^ged. I have no wish to hinder legitimate investigative 
journalism, which I recognise can play a'valuable role in detecting crime and which will sometimes 
necessarily involve payment. But I do wish to ensure there can be no repetition of the disgraceful 
events that occurred in the Gary Glitter case. .

However, if  satisfactory forms of words can be agreed, the Government is prepared to pursue these 
objectives through self-regulation rather than legislation. It will of course be necessary for all 
media regulators, that is those who oversee broadcasters as well as the Press, to agree to adopt this 
approach.

A satisfactory self-regulatory regime would need to go beyond the existing PGG Gode in three 
ways. First, it should make clear that there could no public interest in paying a potential witness in 
active criminal proceedings. Second, it should state explicitly that payments conditional on 
conviction are unacceptable in all circumstances. Third, the existing provisions about payments to
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witnesses in current criminal proceedings should apply rather to possible future proceedings. That 
is to say that offers and payments to witnesses of alleged criminal offences should only be made 
where payment is necessary and publication in the public interest (for example, to expose a criine), 
and there should be a duty of disclosure if the interviewee later became a witness in proceedings.

It is important that amendments to the Code achieve this (and any accompanying guidance) should 
be clear and explicit, so that editors are in no doubt what is expected.

• t

In discussions with my officials, you argued that there m i^ t be one circumstance in which a 
payment to a potential witness in current proceedings might be justified in the public interest. This 
was where investigative journalism, continuing after proceedings had begun, brought to light new 
evidence in the form of a potential witness who was only prepared to come forward if  paid by the 
Press. I have to say I am not convinced there is a case fonimaking this exception. So far as I am 
aware, it is wholly hypothetical scenario; and if it did eVer arise, I very much doubt that the witness 
could be used because he or she would carry no credibility with the jury. My view remains that 
there is no conceivable public interest in payments to witnesses once proceedings have begun. *

.  . . ' - , . . ' • ’ • . * • ' * •
I appreciate that, should.yoii wish to’ pufsue'self-regulation on file basis ! have outlined,' you would

■nejed tp draft appropriate amendments to the Code and. then .consult the industry; I would hope that ■
process cm be completed by tile end of October 2002. ; . . .  . . .

I  should stress that the .(joyeiinnent reinmns ready to legislate, if  satisfactory proposals carmot be 
.a ^ e d , or shouid there be aily future incident in breach of the revised Code.- That legislation would 
.be based on the scheme in the Consultation Paper, subject.to two c l^ g es  fbUdwiug consultation.

;The offence shoiild include ‘offers of payment’ as.weli ^  agregm^ts fo make payments and the 
payments thmnselves.. As you have ppirtted put, your Code, already cb.vers these, and the Amy . 
Gehring case illustrated that a distinction between offers and agreements could be difficult to draw 

■ ill practice.' .• •• . ' • • f-' . ; ' ' . ' . . '■ ' ^ ' . . - . .

The:period in which paym^ts are banned should be when proceedings are ‘active’ as defined m. the 
Gonteinpt of Court Act 1981. . This is sKghtiy narrower, than the ‘irmhirij^t. or pending’, test 
proposed in the Corrsulthtion Paper because it would not include the period immediately before 
anrest dr chafgel I  atn making tire change m tire.light o f arguments that the term ‘active’ is clearer 

, and more -femilimV and so should makefit easier for witnesses ard journalists to .irndetistarid and 
adhere to the law. < - • . . . . . • . . .

I aril copying tiiis Tetter to; the Controller Of Editorial Policy at the British Broadcasting 
Corporation;, the Dhector 'o f  .Programmes, Advertising arid Sponsorship at the Independent 
Tele\asion Conmoission; the Director of Prograrruning arid Advertising at'the ]^dib Authority; and 
on an infoimatipnorilybasis to the Broadcasting Standards Cornrriis'siori. ' .

r

Yours

' . 59,5

MOD300006229



For Distribution to CPs
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R e stric ted - Policy . . .

To

From.

, 2. Secretary o f State

File Ref 9 /2 4 4 5 1

D ate  . 19 De'cem.fc>er'26b i

Gc pr Kim^Hovvells 
;::An.dnew-Ramsay- 

biana Kahn ' 
Chris Dawes

Paddy .Feeney 
Peter de V a l ' 
Ruth Mackenzie 
Bill Bush ' • .

. LORD CHANGFI.LORS D E P A R T M E N T -C O N T E M P T  OF CO URT ' . -
f l )  C onsu lta tion  on j^ t la w in g  P ayrnents to  W itnesses ■ '
(2 ) P re jiid ic la i Publicif^: Leeds Fo o tb a lle rs ' T ria l -  Pow er to  A w a rd  Costs A g ain st 
Third  Parties . . . .  . . . .

. i s s u e :  " . . .  . . . . . .  . • .• .
The Lord Chancellor is seeking agreem ent to  (1) the text of a consultation paper on 
payments to  witnesses; and (2) amending section .19 o f the Prosecution o f 
Offences Act to empower the crim inal courts to  order a .third party to  pay costs for 
c r e a t m g ^ a H s i n g . p r e j u d i c i a i p u b l r d t y ^ r - - i - - - ■ ' v ■

•  ̂ . ■ * * . . ■ *
. R eco m m eild a tib h : • ' • •’ ;
That you agree both the draft te x f (subject to  some minor drafting changes and
clarifications to be handled by officials) and the prejudicial publicity proposal. A
draft letter for you to  send to  the  Lord Chancellor is attached '

Tim ing: •
Urgent. The LCD have asked fo r a reply.by 21 DECEMBER.

Background:
In the wake of the Paul Gadd (Gary Glitter) case the Lord Chancellor proposed a 
review of the law of Contempt w ith a view to introducing legislative proposals 
dealing with payments’to witnesses and pre-trial publicity. There were legitimate 
concerns about the potentially pernicious impact of payments to witnesses on the 
course of justice, for instance by influencing witness' testimony (the West case) or 
by undermining the credibility of a witness (Gadd). The press Code of Practice has 
been strengthened in this area and seems to have been moderately successful in 
modifying editors behaviour and curbing incidences of payments. However, the 
official Working Group set up by the Lord Chancellor has recommended a new
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r  • r. r
Department.focCuIture, Media and Sport .

offencb forbidding payments, or agreements to make payments, to witnesses in 
criminal trials. ■ . ■ • • ••

; The Lord Ghancellor proposed a consultatidn exercise pti these .legislative proposals 
, and .pCMS has been invited to comment on successive drafts. The final vefsibn of ' 
. the consultation document is attached.-While I recommend you agree the main; ’ •
• thrust of irhe draft there are some important points of drafting and clarification to 

be made and I wilf pursue these with 6fficials.’at LCD.’ , . ‘ .

On pre-trial publicity no legislative actiph'is proposed but the Press Complaints .. 
CommissioriwillfaeinvitedtostrengthentheCodeefPractice... ’ . .

The Lord Chancellor also proposes a new power in contempt proceedings to order 
. costs against a rionrpa.rty, .In the trial of the Leeds footballers earlier this year the - 

judge decided that artiGles.published by the SUnday Mirror during the trial gave .rise . 
to a substantial.rislcof prejudice and that therd should be a.re- t̂rial. Under section - 
16 of the Prosecution of Qffenices Act 1985, the court may, and usu.ally does, order.

■ that payment be rnade of sorne or all of the costs of an acquitted defendant out of 
central funds. Section 19 of the 1985 Act deals with costs incurred by one party as • 
a result of the impr6pie| or unnecessary act of .another but it does not empowetthe 
court to order c o ^  agbinst a non-party. This power exirts in civil courts and the ^
LC proposes the extension of this legislation to tha drirriinai courts. Although the 
lord Ghancellor indicates he does not expect a reaction from the pre^ over the ' 
..irttrodurtioh of this new power history suggests they will 'react'. .

ead of Music Industry Branch/Press Regulation

A '
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