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TO  A L L C O M M ISSIO N ER S

Inform ation C om m ission er/D C A  consu ltation  on p en alties for m isuse o f personal 
data

1. T h e r e  a re  c u r r e n tly  tw o  sep a ra te  b u t r e la te d  is s u e s  r e la tin g  to  th e  o b ta in in g  o f  
p e r so n a l d a ta  b y  jo u r n a lis ts . T h e  f ir s t  is  th e  rep o rt b y  th e  In fo rm a tio n  
C o m m iss io n e r  -  W hat p r ic e  p r iva cy ?  -  w h ic h  w a s  p u b lish e d  e a r lie r  in  th e  y ea r  
an d  to  w h ic h  h e  e x p e c ts  r e sp o n se s  b y  th e  e n d  o f  S ep tem b er . A  c o p y  o f  th e  rep ort 
is  a tta c h e d . C o m m iss io n e r s  w ill  r e c a ll th a t th e  C h a irm a n  in fo r m e d  th e  J u ly  
m e e tin g  a b o u t a  m e e tin g  w ith  th e  C o m m iss io n e r , R ich a rd  T h o m a s. A t th a t 
m e e tin g , M r T h o m a s  m a d e  it  c le a r  th a t h e  w a s  h o p in g  th e  C o m m iss io n  w o u ld  b e  
a b le  to  ta k e  a  le a d  in  is s u in g  ‘p la in  E n g lis h ’ g m d a n c e  a b o u t w h a t is  u n a c c e p ta b le  
u n d er  th e  D a ta  P r o te c tio n  A c t, a n d  th a t th e  C o d e  c o u ld  b e  c h a n g e d  to  in c lu d e  a  
p r o h ib itio n  o n  p a y in g  fo r  o b ta in  p r iv a te  d a ta . T h e  In fo r m a tio n  C o m m iss io n e r  s  

m in u te  o f  th a t m e e tin g  is  a tta ch ed .

W e p u t M r T h o m a s  in  to u c h  w ith  th e  C o d e  o f  P r a c tic e  C o m m itte e , w h ic h  w o u ld  
o f  c o u r se  b e  r e s p o n s ib le  fo r  c h a n g in g  th e  C o d e . A n y  C o d e  c h a n g e  w o u ld  h a v e  to  
b e  th e  b a s is  fo r  a  g u id a n c e  n o te  to  b e  a g reed  w ith  th e  C o d e  C o m m itte e  an d  th e  
C o m m iss io n . H o w e v e r , it  is  fo r  th e  in d u stry  -  th r o u g h  th e  C o d e  C o m m ittee , 
a lo n g  w ith  a  w o r k in g  p a r ty  th a t h a s  b e e n  e s ta b lis h e d  to  c o n s id e r  th e  m a tter  — to  
g iv e  a n  in d ic a t io n  a b o u t h o w  it  w o u ld  lik e  to  m o v e  fo rw a rd . I t  w o u ld  n o t b e  fo r  
th e  C o m m is s io n  u n ila te r a lly  to  is s u e  g u id a n c e  a b o u t a  p ie c e  o f  le g is la t io n  o n  an  
is s u e  th a t is  n o t  r o o te d  in  th e  C o d e  o f  P r a c tic e . T h e  C h a irm a n  h a s  th e r e fo r e  se n t  
th e  In fo r m a tio n  C o m m iss io n e r  th e  a tta ch ed  le tte r .

I t  is  y e t  to  b e  s e e n  h o w  th e  in d u str y  w ill r e sp o n d , b u t it  is  p o s s ib le  to  a n tic ip a te  
n u m ero u s o b je c t io n s  to  th e  In fo r m a tio n  C o m m iss io n e r ’s  r e q u e st th a t th e  C o d e  
r e f le c ts  to  s o m e  d e g r e e  w h a t th e  la w  r e q u ir e s. O n e  d o w n s id e  l ie s  in  th e  d iff ic u lty  
fo r  th e  P C C  in  in v e s t ig a t in g  m a tters th a t a re  m o r e  su ita b ly  fo r  th e  co u rts. 
N e w sp a p e r s  m a y  n o t b e  w illin g  o r  a b le  to  c o -o p e r a te  w ith  a n y  P C C  in v e s tig a tio n  
-  fo r  fe a r  o f  p r e ju d ic in g  a n y  su b se q u e n t le g a l a c tio n  -  an d  th ere  is  th e  p r o v is io n  
in  o u r  A r tic le s  o f  A s s o c ia t io n  a b o u t n o t d e a lin g  w ith  m a tters w h e r e  th e  p e r so n  h as 
a  r e m e d y  b y  w a y  o f  c o u r t p r o c e e d in g s  (e x c e p t  in  s p e c ia l c ir c u m sta n c e s). 
A n o th e r  is  th a t th e  P C C ’s  in te r p r e ta tio n  o f  w h a t is  in  th e  p u b lic  in te r e s t m ig h t 
d iffe r  fr o m  th a t o f  th e  c o u r ts ’ -  w h ic h  m a y  in  tu rn  in c r e a se  th e  p o s s ib ility  o f
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ju d ic ia l r e v ie w  — le a d in g  to  tw o  d iffe r e n t stan d ard s a n d  th e  r e su ltin g  c o n fu s io n  fo r  
th e  in d u str y . A  th ird  p ro b lem  is  th a t th e  P C C  o b v io u s ly  d o e s  n o t h a v e  th e  le g a l 
p o w e r s  o f  d is c o v e r y  o r  c r o ss -e x a m in a tio n  w h ic h  m ig h t b e  n e c e ssa r y  to  e s ta b lish  
w h eth er  th e r e  h a d  b e e n  a  b rea ch  o f  th e  C o d e  in  th is  a rea .

T h e  se c o n d  is s u e  c o n c e r n s  a  c o n su lta tio n  p a p ers is s u e d  b y  th e  D ep a rtm en t fo r  
C o n stitu tio n a l A ffa ir s , w h ic h  re c o m m en d s in c r e a s in g  th e  p e n a lty  fo r  d e lib era te  
an d  w ilfu l m is u s e  o f  p e r so n a l d a ta  to  a  m a x im u m  o f  tw o  y e a r s  in  p r is o a  T h e  
in d u stry  g e n e r a lly  is  co n c e r n e d  a b o u t c o n c e d in g  th e  p r in c ip le  th a t jo u r n a lis ts  in  a  
d e m o c r a c y  c a n  b e  im p r iso n e d  fo r  o ffe n c e s  c o m m itte d  in  p u r su it o f  in fo rm a tio n . 
T h ere  a p p ea rs to  b e  a  g e n e r a l -  b u t n o t u n iv e r sa l -  v ie w  th a t tw o  y ea rs  
in ip r iso n m e n t is  g r o s s ly  d isp r o p o r tio n a te  fo r  th e  o f fe n c e  o f  ille g a lly  o b ta in in g  

d ata.

T h e  q u e s tio n  fo r  th e  C o m m iss io n  is  w h eth er  i t  is  r ig h t to  resp o n d  to  th e  
c o n su lta tio n . T h is  a rea  is  a lrea d y  c o v e r e d  b y  th e  la w , s o  th e  p r in c ip le  o f  it  b e in g  
r e g u la te d  b y  s ta tu te  ra th er th a n  se lf-r e g u la te d  h a s a lr e a d y  b e e n  e s ta b lish e d . T h e  
C o d e  o f  P r a c tic e  o r  th e  C o m m iss io n ’s c o m p e te n c e  to  a c t in  a  ce r ta in  a rea  a re  n o t  
th e r e fo r e  u n d e r  th r e a t. T h ere  is  a  g e n e r a l p r e ss  fr e e d o m  a rg u m en t th a t th e  
in d u stry  w ill  a r tic u la te , a n d  it  is  u n d e r sto o d  th a t o n e  c o n c e s s io n  m ig h t b e  fo r  th e  
in d u stry  tra d e b o d ie s  to  is s u e  g u id a n c e  o n  th e  m a tter . B u t it  is  n o t c le a r  th a t th e  
P C C  a s  a  b o d y  c a n  g a in  m u c h  b y  c o m m e n tin g  p u b lic ly  o n  w h e th e r  th e  p r o p o se d  
sa n c tio n s  a re  s u ita b le  o r  n o t. B e c a u se  th ere  is  n o  e n g a g e m e n t w ith  th e  C o d e  
(u n lik e  w ith  th e  p r o p o sa ls  o n  r e p o r tin g  r e str ic tio n s  fo r  in q u e s ts )  q u e stio n s  ab ou t 
th e  P C C ’s in d e p e n d e n c e  fr o m  th e  in d u stry  an d  r o le  m a y  b e  r a ise d  i f  w e  o p p o se  
th e  p r o p o sa ls , p a r tic u la r ly  i f  th e  n o n -in d u str y  b o d ie s  th a t a re  b e in g  c o n su lte d  are  
in  fa v o u r  o f  th e m . I f  w e  a p p ro v e  th e m , th e  C o m m iss io n  w o u ld  lo o k  c o m p le te ly  
o u t o f  s te p  w ith  m o s t in  th e  in d u str y  a n d  m a y  su ffe r  d a m a g e  to  its  c r e d ib ility  a s a  

r esu lt.

W e w o u ld  b e  g r a te fu l fo r  C o m m iss io n e r s ’ v ie w s , b u t a re  in c lin e d  to  reco m m en d  
th a t a n y  lo b b y in g  a g a in st th e  p r o p o sa ls  is  le f t  to  th e  in d u str y  it s e lf .

I t  is  p r o b a b ly  fiT ostrating fo r  s o m e  in  th e  in d u str y  th a t th e  o u tc o m e  o f  th e  
c o n su lta tio n  o n  p e n a lt ie s  w ill  o n ly  b e  k n o w n  a fter  th e  d e a d lin e  fo r  r e sp o n d in g  to  
th e  In fo r m a tio n  C o m m iss io n e r  h a s  e x p ir e d . T h e y  m ig h t th in k  th a t th ere  is  n o  
p o in t c o -o p e r a tin g  w ith  th e  In fo r m a tio n  C o m m iss io n e r  in  th e  p r o d u c tio n  o f  
g u id a n c e  o r  a m e n d in g  th e  C o d e  i f  th e  g o v e r n m e n t is  g o in g  to  s t if fe n  th e  p e n a ltie s  

a n y w a y .

W e e x p e c t  fu rth er  d e v e lo p m e n ts  in  th e  a u tu m n  w ith  w h ic h  w e  w ill  k eep  y o u  fu lly  

u p d a ted .
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