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Editors’ Code of Practice Committee meeting

N e w s p a p e r  S o c ie t y  o ff ic e s ,  8 *  F lo o r,  St A n d r e w ’ s H o u s e , 

18-20 S t  A n d r e w ’ s S t r e e t  L o n d o n  E C 4 3A Y  

10.30 a .m ., W e d n e s d a y , M a r c h  14, 2007

1. A p o lo g ie s

2. M in u te s  o f  O c to b e r  1 2 , 2006
3. B u s in e s s  a r i s i n g :

• Code C o m m itte e  w e b s ite
• AV G u id a n c e  N o te
• I n fo r m a t io n  C o m m is s io n e r

4. P aym ents t o  c r im in a ls
5. ICAR r e p o r t  on PCC
6. S e le c t  C o m m itte e
7. A n n u a l Code r e v ie w  -  A p p e n d ix  A
8. O th e r  b u s in e s s
9. N e x t m e e t in g

[ c i r c u la t e d )

A p p e n d ix  A : Code R e v iew  2007
A p p e n d ix  B : The c u r r e n t  Code c o n ta in e d  ( t i g h t l y )  i n  one page

i s  a t ta c h e d  s e p a r a te ly .
T r i n i t y  M i r r o r  P ro p o s a l { t h i s  w a s  t h e  l a t e r

o f  A4
A p p e n d ix  C :
a d d i t i o n )

3 . i  Code Committee w ebsite : Estim ates o f the cost of
piggy-backed on the PCC website were h igher than

Betting up a s ite  
s n t ic io a te d . The
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website designers have suggested i t  m ight a c tu a lly  be cheaper ( as w e ll 
as p re fe ra b le ) to  set up an independent Code Committee website and w i l l  
now submit a fre sh  estim ate .
3 . i i  AV Guidance Note: The Guidance Note as p re v io u s ly  c irc u la te d  to
the Code Committee was issued, sub jec t to  one change. The PCC board 
ra ised  qnestions over the o r ig in a l f in a l  paragraph which cou ld  have been 
in te rp re te d  as in f r in g in g  on the Commission's ju r is d ic t io n  and th is  was 
th e re fo re  de le ted  by PressBoF.
S . i i i  In fo rm a tio n  Commissioner: The ICO has subm itted a f i r s t  d r a f t  o f
h is  proposed guidance to  the in d u s try  c o -o rd in a tin g  bodies. I t  w i l l  be 
discussed w ith  them and the f in a l  d r a f t  as agreed by them can be 
inc luded in  the o n lin e  ve rs ions o f The E d ito rs ' Codebook, sub jec t to  
th is  Committee's approval.
4. Payments to  c r im in a ls : The Code Committee subm itted a response,
p re v io u s ly  c irc u la te d , to  the DCA c o n s u lta tio n  on Payments to  C rim ina ls . 
The DCA re p o r t and recommendations has ye t to  be p u b lish e d ..
5. ICAR s tudy: The In fo rm a tio n  Centre fo r  Asylum and Refugees in  the UK 
has conducted a le ng th  study o f the e f f ic a c y  o f the PCC in  re la t io n  to  
asylum seekers and o the rs . I t  was funded by the Home O ffic e , runs to  171

.pages, and inc ludes s ig n if ic a n t  in p u t from MediaWise. The study group 
found th a t the press b road ly  fo llow e d  cu rre n t gu ide lines,- " In a c c u ra te  
term inoLo.gy" was us-e.d in  ju s t  one per cent o f a r t ic le s  surveyed. 
" H o w e v e r ,  c o v e r a g e  i n  a l l  p a p e r s  s u g g e s t s  j o u r n a l i s t s  a r e  p r e o c c u p i e d  
w i t h  a  s y s t e m  i n  - c h a o s '  r a t h e r  t h a n  ( p o t e n t i a l l y -  m o r e -  e n l i g h t e n i n g )  
d i s c u s s i o n  a b o u t  t h e  c o n t e x t  o f  a s y l u m  -  t h o u g h  t h i s  m a y  b e  a t t r i b u t a b l e  
t o  t h e  p r i o r i t i e s  o f  p o l i t i c i a n s  r a t h e r  t h a n  i n t e n t i o n a l  m e d i a  b i a s .  "

Suggested improvements inc luded  in c o rp o ra tin g  the term " im m ig ra tio n  
s ta tu s "  in to  the Code's d is c r im in a t io n  ca tegories  (see p a r a  2 9  b e l o w ) ;  
p ro v id in g  c le a r advice on the meaning o f the term " s ig n i f ic a n t  
in a ccu ra cy '" ; accepting th i r d  p a r ty  com pla ints; and extend ing the 
Codebook's guidance on im m igrant te rm ino logy.
6. Se lect Committee: The Chairman gave evidence to  the C u ltu re , Media
and Sport S e lect Committee's in q u iry  in to  s e lf - re g u la t io n  o f the press 
and the Code Committee made a submission (p re v io u s ly  c ircu la t-ed ) . The 
general v iew  was th a t the Code was b road ly  adequate but th a t i t  m igh t be 
b e tte r  implemented and enforced. L t was accepted th a t Goodman was f u l l y  
covered by the. Code, as was Kate M idd le ton .
The In fo rm a tio n  Commissioner mentioned h is  proposed amendment and, w h ile  
the re  was no s p e c if ic  d iscuss io n , the re  was c le a r  expec ta tion  from 
w ith in  the  Committee th a t something would emerge fo llo w in g  to d a y 's  Code 
Committee meeting. The ICO's proposal is  put in  p a r a s  1 6 - 2 1  b e l o w ,  w ith  
a lte rn a t iv e  (or a d d it io n a l)  op tions  in  p a r a  2 8 .  The on ly  o ther
s p e c if ic  Code a d d it io n  was fo r  a conscience clause, based on an NUJ 
suggestion. That has been re je c te d  p re v io u s ly , but has been reviewed 
again in  p a r a  4 0 .

7. Annual Code Review: The Code has been reviewed in  the l i g h t  o f
suggestions from the p u b lic ,  c i v i l  s o c ie ty , the government, and 
Parliam ent, in  the form o f the la te s t  S e lect Committee hea ring . Recent 
changes in  the le g a l c lim a te  have a lso been considered. Where 
ap p ro p ria te , op tions or recommendations are inc luded . The Review is  
sepa ra te ly  numbered as Appendix A
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APPENDIX A

C o d e  R e v i e w  2 0 0 6

c la u s e  1 A ccu racy -  s u b -c la u s e  i v
: Current^wording
d  A i l lA lp u b l ic a t io n -  must re p o rt: ■ fa ir ly -  and ' a ccu ra te ly tthe ', > 
.;outebmetpf '' an ■- a c tio n  -f o r ■ def amatiom;;to:\\-.:whieh:fi:fe-has*.bee.n.> a> 
p a rtyR u h le ss  -an'' agreed so ttlem en t s ta te s  o therw ise , o r ar.
■ agrCedistatement is^ pub lished^-\u '' ■■ ' ' j  : C- - - i

1. An o u t-o f-c o u r t  l ib e l  se ttlem en t between T h e  G u a r d i a n  and the 
Russian b i l l io n a ir e  B oris  Berezovsky unusua lly  invo lved a statement 
in to  c o u rt. The paper pub lished  the' statem ent, but om itted  mention 
o f damages, which were s t i l l  to  be agreed. Berezovsky claimed th is  
breached the paper's  Code o b lig a t io n  to  p u b lis h  the outcome, w h ile  
denying a breach o f the Code, the Guardian ran a c la r i f ic a t io n ,  
s ta tin g  the amount o f damages. However, i t  suggested the Code should 
he rev ised  to  avoid fu tu re  d i f  f  icul.ti_es .

2. Problems a r is e  when the Code's vo lu n ta ry  ethos is  o v e r la id  on le g a l 
agreements. The c u ltu re s  ra re ly  m ix. A lthough i t s  o r ig in s  are hazy, 
the sub-c lause 's  probable purpose was to  impose on newspapers 
defending l ib e l  cases in  c o u rt an o b lig a t io n  to  p u b lish  the f in a l  
v e rd ic t ,  i f  they lo s t .  The Code o r PCC would not norm ally  have a 
ro le  in  re in fo rc in g  le g a l ly  b in d in g  o u t-o f-c o u r t  se ttlem ents . Any 
d isputes on these would be s e t t le d  in  co u rt.

3. In  October, the Committee agreed in  p r in c ip le  th a t the Code should 
be changed to  r e f le c t  th is ,  sub jec t to  a rewording th a t  would 
s a t is fy  newspaper lawyers. One form o f words is :

"a  p u b l i c a t i o n  m u s t  r e p o r t  f a i r l y  ^ n d  a c c u r a f e l y  t h e  f i n a l  o u t c o m e  
o f  a  c o u r t  h e a r i n g  d i s p o s i n g  o f  a n  a c t i o n  f o r  d e f a m a t i o n  t o  w h i c h ,  
i t -  h a s  b e e n  a  p a r t y ,  u n l e s s  a n  a g r e e d  s e t t l e m e n t  s t a t e s  o t h e r w i s e ,  

o r  a n  a g r e e d  statem ent i s  p u b l i s h e d . "

4. This is  intended to  confine  the Code o b lig a t io n  to  p u b lis h in g  the 
f i n a l  outcome (e .g . in c lu d in g  damages) o f ac tions  th a t inc lude a 
court a d ju d ic a tio n , thus avo id ing  problems such as in  the Berezovsky 
case. I t  would, however, a llo w  fo r  exceptions, where m u t u a l l y  a g r e e d  
-  as when the cla im ant m ight not want fu r th e r  p u b l ic i t y .  I t  would 
not cover o the r actions fo r  defam ation th a t d id  not come to  c o u rt.

5. Headlines: At the la s t  review , i t  was decided th a t headlines should 
be inc luded s p e c if ic a l ly  in  the Accuracy clause. This was withdrawn 
fo llo w in g  rese rva tions  about the wording. I t  has now been agreed 
w ith  the PCC to  leave the issue fo r  the time being.

C lause 3 P r iv a c y  -  T r i n i t y  M ir r o r  p ro p o s a l { s e e  a l s o  P r i n c e s s
C a r o l i n e  b e l o w )

Current wording:
i)  Everyone is  e n t i t le d  to  respect fo r  ..his o r  her p r iv a te  and 

fa m ily  l i f e ,  home, h e a lth  and correspondence, in c lu d in g  d ig i t a l  
communications. E d ito rs  w i l l  be expected to  ju s t i f y  in tru s io n s  
in to  any in d iv id u a l 's  p r iv a te  l i f e  w ith o u t consent, 
i i )  I t  is  unacceptable to  photograph in d iv id u a ls  in  p r iv a te  
places w ith ou t th e ir  consent.
N o t e  - P r i v a t e  p l a c e s  a r e  p u b l i c  o r  p r i v a t e  p r o p e r t y  w h e r e  
t h e r e  i s  a  r e a s o n a b l e  e x p e c t a t i o n  o f  p r i v a c y . ___________________
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6. T r in i t y  M irro r suggested in  2005 th a t the p r iv a c y  clause should 
r e f le c t  PCC ju risp rudence , which embraces the concept th a t  p r iv a c y  
is  not an abso lute r ig h t ,  bu t can be compromised by conduct o r 
consent -  people can invade th e ir  own p r iv a c y . The reasoning was 
th a t  w h ile  judges hearing  p r iv a c y  cases are ob liged  to  take account 
o f the Code, they in te rp re t  i t  as they see f i t  -  they are not 
p e rm itte d  to  take in to  account PCC a d ju d ic a tio n s . This means judges 
are in te rp re t in g  the Code ve ry  d i f fe r e n t ly ,  causing problems fo r  
newspapers, e s p e c ia lly  where people who put th e ir  p r iv a te  l i f e  in to  
the p u b lic  domain -  sometimes fo r  money -  t r y  to  w ithdraw  i t  from 
the p u b lic  arena a t w i l l .

7. In  2005, media lawyers were d iv id e d  on the b e n e fits  o f a change. The 
Code Committee decided aga inst the proposed amendment on the grounds 
th a t  the b e n e fits  were not c le a r ;  i t  was too s e le c tiv e ; i t  m ight 
encourage p u b lic  re tice n ce ; and i t  in te rp re te d  the Code too 
n a rro w ly . The committee agreed the m atte r could be re v is ite d  i f  
necessary. Now, T r in i t y  M ir ro r  has renewed i t s  p roposa l.

8. T r in i t y  M irro r  suggests there should be a new sub-clause which would 
s ta te ;

W h e n  d e t e r m i n i n g  w h e t h e r  t h e r e  h a s  b e e n  a n  i n t r u s i o n  i n t o  a n  
i n d i v i d u a l ' s  p r i v a t e  l i f e ,  t h e  P C C  w i l l  t a k e  i n t o  a c c o u n t  a n y  
s i m i l a r  m a t t e r s  t h a t  h e / s h e  h a s  p r e v i o u s l y  d i s c l o s e d  p u b l i c l y .

9. In  a se ries  o f ru lin g s ,  in c lu d in g  by Mr J u s tic e  Eddy, judges a t 
in ju n c t io n  hearings have not always taken in to  account the PCC's 
concept o f a r ig h t  to  p r iv a c y  th a t can be compromised. The suggested 
amendment would mean judges would h a v e  t o  t a k e  i n t o  a c c o u n t  such 
s e l f - p u b l ic i t y . There now .seems a bxoad consensus among lav^yers and 
elses'Aere th a t a change in  the Code could he lp  to  redress _the 
ba lance .

10. An issue a rise s . A pparently , judges addressing the Code ro u t in e ly  
ignore  the preamble and the .Public In te re s t panel, b e lie v in g  them 
no t to  be p a rt o f the numbered document. I f  the aim is  to  ensure 
judges take account o f the whole o f the Code, then i t  would make 
sense to  sp e c ify  th a t the p ro v is io n s  o f  th e  preamble and the P ub lic  
In te re s t  panel are inc luded . This could be achieved by amending the 
pream ble 's f i r s t  paragraph, which would read:

{ S u g g e s t e d :  a m e n d m e n t  i n  b p l d / v  i  :i 1;', i ' i  ■■■1':
A ll-  'meTfhers ; o f ■' the; p re s s h a v e  ;a ' dutyihoi'main^^^ h ighesti
^p ro fess ip ria r': standards . T h is  The Cndp, which inc ludes th is  
preainble and the > p u b lic  in te re s t  • '.exceptions ' ^  '
benchmark • f o r i  those '.ie th ica lv  s'tandardsy;;-:. p r6 te c t'ih g  both / ith e  
r ig h ts  o f .the' ih d iv id u a l and-:the ptibric.'s',; r ig h t  toiknow.:. • ' ' "

P r iv a c y  -  the  P r in c e s s  C a ro lin e  case
From D r  C h r i s  P o u n d e r ,  P i n s e n t  M a s o n s  S o l i c i t o r s

11.Dr Pounder ( in  a tw o - lin e  email g iv in g  no supporting  evidence) 
suggests the Code should be reviewed in  the l i g h t  o f the ECHR ru lin g  
in  favour o f Princess C aro line  (Von Hannover) o f Monaco, who had 
m ainta ined th a t desp ite  her t i t l e  she was not a p u b lic  o f f ic e  ho lde r 
and had c o n s is te n tly  complained about the in tru s iv e  a c t iv i t ie s  o f 
press photographers when she and her fa m ily  were going about th e ir  
p r iv a te  l iv e s .

12.One le g a l op in ion  { J o n a t h a n  C o a d )  pub lished in  2004 suggested: T h e
most o b v i o u s  i m p a c t  o f  t h i s  j u d g m e n t  i s  o n  p r e s s  p h o t o g r a p h y , s i n c e  
a  c l e a r  " p u b l i c  i n t e r e s t "  i s  n o w  r e q u i r e d  t o  j u s t i f y  a  p h o t o g r a p h  o f  
a  p e r s o n  w h o  n e i t h e r  h o l d s  p u b l i c  o f f i c e  n o r  i s  e n g a g e d  i n  a n  
" o f f i c i a l "  a c t i v i t y .  T h e  u b i q u i t o u s  p i c t u r e s  o f  c e l e b r i t i e s  i n  

p u b l i c  p l a c e s  a r e  n o  l o n g e r  j u s t i f i a b l e ,  a n d  p r o m i n e n t  i n d i v i d u a l s  
t h e r e f o r e  h a v e  a t  l e a s t  some p r i v a c y  r i g h t s  e v e n  i n  p u b l i c  p l a c e s .  
T h e  c o n t e x t u a l  t e s t  i n  t h e  P C C  C o d e  o f  l o c a t i o n s  i n  w h i c h  a n
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i n d i v i d u a l  h a s  "a  r e a s o n a b l e  e x p e c t a t i o n  t o  p r i v a c y "  i s  n o w  o b s o l e t e  
u n d e r  t h i s  n e w  r u l i n g .

13. The Code Committee considered th is  in  September 2004, soon a f te r  the 
ru lin g  and decided i t  was too e a r ly  to  reach any de c is io n . Two 
years on, Von Hannover is  one o f a number o f ru lin g s , sometimes 
c o n f l ic t in g ,  which are taken in to  account in  the cou rts . Other 
judgments have gone in  o the r d ire c t io n s .

14. The Code does not de fine  a r e a s o n a b l e  e x p e c t a t i o n  o f p r iv a c y . Even 
i f  i t  is  argued th a t the r e a s o n a b l e  e x p e c t a t i o n  m ight be a lte re d  by 
the judgment, th a t need not a f fe c t  the wording o f the Code, a lthough 
i t  m ight be a m atter fo r  the PCC to  take in to  account. The issue 
remains as to  whether the Code's re fe rence to  " p r i v a t e  p l a c e s "  is  
made obso le te . But i f  th a t d is t in c t io n  were removed, people would 
always have an expecta tion  o f p r iv a c y  unless there was consent (or a 
p u b lic  in te r e s t ) .  That would outlaw  crowd p ic tu re s  or s tre e t scenes.

15. In  the absence o f unanimous le g a l advice th a t th is  is  a d e f in i t iv e  
judgment w ith  which the Code is  a u to m a tic a lly  a t variance, there  
would seem no present need fo r  change.

P r iv a c y  -  In fo rm a t io n  C o m m iss ione r's  p ro p o s a l
16. C onsidera tion o f the In fo rm a tio n  Commissioner' s proposal fo r  a

change to  the Code, a f te r  the p u b lic a tio n  o f W h a t  P r i c e  P r i v a c y ?  was 
postponed in  October, pending a meetinjg w ith  him., .However, he has 
now fo rm a lly  subm itted the proposed amendment fo r  in c lu s io n  in  the 
Code Review. I t  suggests an a d d it io n a l sub-clause, which would 
s ta te : __

i i l )  I t  i s  u n a c c e p t a b l e ,  w i t h o u t  t h e i r  c o n s e n t ,  t o  o b t a i n  
i n f o r m a t i o n  a b o u t  a n y  i n d i v i d u a l ' s  p r i v a t e  l i f e  b y  payment t o  a  
t h i r d  p a rty  o r b y  i m o e r s o n a t i o n  o r  s u b t e r f u g e . I t  i s  
u n a c c e p t a b l e  t o  p a y  a n y  i n t e r m e d i a r y  f o r  s u c h  i n f o r m a t i o n  w h i c h  
w a s ,  o r  m u s t  h a v e  b e e n ,  o b t a i n e d  b y  s u c h  m e a n s .

17. This appears to  go beyond the rem it o f e ith e r  the cu rren t Code or 
the law. F ir s t ,  i t  makes the o b ta in in g  o f any p r iv a te  inform.a-tlon -  
not ju s t  protected, data - an autom atic breach. Second, i t  makes the 
act o f payment to  a th ir d  p a r ty  a c r i t i c a l  te s t .  The cu rren t te s t  is  
whether a fa i lu r e  to  r e s p e c t  p r i v a t e  l i f e  ( in c lu d in g  d ig i t a l  
communications) c o n s titu te s  an in tru s io n . I f  i t  does, i t  is  
unacceptable, whether o r not payment is  invo lved .

18 . C u rre n tly , the preamble re q u ire s  e d ito rs  and pub lishe rs  to  take care
to  ensure th a t the Code is  observed r ig o ro u s ly  by a l l  e d i to r ia l  
s ta f f  a n d  e x t e r n a l  c o n t r i b u t o r s ,  i n c l u d i n g  n o n - j o u r n a l i s t s . 
Arguably, th is  would cover t h i r d  p a r t ie s , pa id  o r no t. The Code 
covers subterfuge e x p l ic i t l y .  As im personation in vo lve s
m isrep resen ta tion , i t  is  covered im p l ic i t ly .

19. The Code Committee would need to  decide whether a c t iv i t y  acceptable 
w ith ou t payment is  in h e re n tly  unacceptable when money changes hands. 
Is  in fo rm a tio n  a u to m a tic a lly  ta in te d  by payment? Does i t  appear to  
condone breaching the Code? VJould a genuine in tru s io n  in to  p r iv a c y  
be any less so i f  payment had n o t  been made?

20 . Possib le  op tions : I f  the Committee f e l t  payment was not an issue,
then i t  might be th a t the In fo rm a tio n  Commissioner' s proposal would 
serve l i t t l e  purpose. However, in  the cu rre n t c lim a te  i t  may be 
w'orth considering  o ther ways to  address h is  concerns.

21 . For example, should we add an e x p l ic i t  re fe rence to  a c c e s s i n g ,  
d i g i t a l l y - h e l d  p r i v a t e  i n f o r m a t i o n ?  A lte rn a t iv e ly ,  w h ile  re le va n t to  
Clause 3, i t  m ight be more apt in  Clause 10, (C landestine D evices). 
A p o s s i b l e  w o r d i n g  i s  suggested i n  p a r a  2 8  b e l o w .
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C l a u s e  4  -  H a r a s s m e n t

2 2 .F o llow ing  p u b lic  c r i t ic is m  o f the Kate M idd le ton media scrum, both 
the P rivacy  and Harassment clauses have been reviewed. Both appear 
t ig h t .  There could be l i t t l e  room fo r  a reasonable expe c ta tio n  o f 
p r iv a c y  g iven the genuine p u b lic  in te re s t  in  any announcement o f a 
roya l engagement. The more a p p ro p ria te  clause would be Harassment, 
which bars p e rs is te n t p u rs u it ,  a llow s fo r  a 'd e s is t ' message, and 
s p e c i f ic a l ly  mentions fre e la n c e rs .

23 .The 'd e s is t ' mechanism worked in  the M idd le ton  case, though concerns 
have been ra ised  about how long i t  took . There seems l i t t l e  room fo r  
s treng then ing  the Code. Unless Committee members have a fu r th e r  
p roposa l, no a c tio n  is  th e re fo re  recommended a t th is  stage. I f  
necessary, i t  could be re v is i te d  in  the l ig h t  o f the Se lect 
Committee re p o rt.

C lauses 6 /8  -  C h ild re n  and H o s p ita ls

2 a } n  a consu ltan t o rthopaed ic  surgeon a t the Royal
Aberdeen C h ild re n 's  H o s p ita l, suggests the p ro te c tio n  fo r  c h i ld  
p a t ie n ts  is  less than the Code, p rov ides  fo r  c h ild re n  in  schoo l. He 
be lie ves  parents and o the r t h i r d  p a r t ie s  m ight be persuaded to  take 
photographs fo r  the press’, because they do not always- understand .the 
f u l l  im p lic a tio n s  fo r  the c h i ld 's  w e lfa re . On occasions the fa th e r  
and mother disagree on the r ig h t  course, and sometimes the  parents 
are themselves under in v e s t ig a t io n  in  re la t io n  to  the  c h i ld 's  
in ju r ie s . ■

25 .He suggests: Advice should be sought from the re levan t c l in ic ia n  as
to  whether the p u b lis h in g  o f images o f the c h i ld  in  h o s p ita l would 
be a p p ro p ria te . Where an e d ito r  chose to  ignore the advice, he or 
she would need to  have good reasons fo r  doing so.

26-. P oss ib le  op tions : I t  would be p o s s ib le  to  harmonise schools and
h o s p ita ls  in  Clause 6 i i i ,  by changing i t  to  s ta te : C h ild ren  must
not be approached o r photographed a t school w ithou t perm ission o f 
the school a u th o r it ie s  o r w h i l e  in  h o s p i t a l  w i t h o u t  s e e k i n g  a d v i c e  
f r o m  t h e  r e s p o n s i b l e  c l i n i c i a n . However d isputes would almost 
c e r ta in ly  a rise  where i t  was pa ren ts , ra th e r  than jo u rn a lis ts ,  
ta k in g  the photographs.

27. C lause 10 -  C la n d e s tin e  d e v ic e s  and s u b te r fu g e

C urrent wording ■ ' , .
i )  The press must not seek to  o b ta in  o r p u b lis h  m a te r ia l! /  ' ■
acqu ired  by using hidden cameras o r c la n d e s tin e  l is te n in g  
dev ices; o r by in te rc e p tin g  p r iv a te  o r  m obile t e le p h o n e 'c a l ls - 
messages o r em ails; o r by the unauthorised removai o f documents 
o r photographs. . ■
i i )  Engaging in  m is rep resen ta tion  or sub te rfuge , can g e n e ra lly
be ju s t i f i e d  on ly in  the p u b lic  in te re s t  and then - o n ly : wlien-'the.' 
m a te r ia l cannot be obtained by o the r means. -_______ t l

2 8 .I f  the Committee wished fo r  a lte rn a t iv e  changes to  those proposed by 
the In fo rm a tio n  Commissioner in  the P rivacy clauses, i t  is  worth 
rev iew ing  Clause 10, which is  a rguably more re leva n t in  th is  area. 
While the Code mentions in te rc e p t o f em ails, and p ro h ib its  the 
unauthorised removal o f documents o r photographs, i t  does not 
s p e c i f ic a l ly  embrace in fo rm a tio n  held in  d ig i t a l  format, o r hacking. 
A lso, v;h ile  i t  embraces c o n tr ib u to rs  and non- jo u rn a lis ts  in  the 
preamble, these are not s p e c if ie d . I t  would be poss ib le  here to  
mention agents or in te rm e d ia rie s ,

25. In  r e a l i t y ,  both these areas are p robab ly  a lready covered by the 
Code. I t  seems u n lik e ly  th a t,  in  the s p i r i t  o f the Code, accessing
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and copying p r iv a te  in fo rm a tio n  from a computer w ith o u t consent, 
would be any more acceptable to  the PCC than unauthorised removal o f 
photographs o r documents. Nor - as was demonstrated by the Goodman 
case - would the use o f an in te rm e d ia ry  or agent i f  the aim was to  
circum vent the Code. That being so, there m ight be a case fo r  
covering both e x p l ic i t ly  here.
Possib le  wording:

i )  . . . . m o b i l e  t e l e p h o n e  c a l l s ,  m e s s a g e s  o r  e m a i l s ;  o r  b y  t h e  
u n a u t h o r i z e d  r e m o v a l  o f  d o c u m e n t s , o r  p h o t o g r a p h s ;  o r  b y  
a c c e s s i n g  d i g i t a l l y - h e l d  p r i v a t e  i n f o r m a t i o n  w i t h o u t  c o n s e n t .

i i )  . Engaging in  m is rep resen ta tion  or subterfuge, i n c l u d i n g  b y  
a g e n t s  o r  i n t e r m e d i a r i e s , can g e n e ra lly  be ju s t i f ie d  on ly  etc....

C lause  12 D is c r im in a t io n  - p ro p o s a l from  th e  NUJ

3 0. The Committee re je c te d  a proposal from the NUJ la s t  year th a t 
r e f u g e e  s t a t u s  should be added to  the l i s t  o f s p e c ifie d  
d is c r im in a tio n  ca tegories . We sa id  i t  was d i f f i c u l t  to  de fine  and 
th a t endless extension o f the l i s t  would weaken the e x is t in g  
p ro te c tio n . The union has now reworded i t s  proposal, s u b s t itu t in g  
i m m i g r a t i o n  s t a t u s .  The NUJ suggests th is  w ould*cover a refugee, 
asylum seeker, immigrant o r m ig ran t. Mention o f th is  s ta tus  would be 
pe rm itted  on ly  where i t  was re le v a n t to  the s to ry , o r was not 
p e jo ra t iv e  o r p re ju d ic ia l.

3 1 . I m m i g r a t i o n  s t a t u s  is  the terra used in  a Home O ffice -funded  re p o rt 
by ICAR (In fo rm a tion  Centre about Asylum and Refugees in  the UK) 
in to  the working o f the PCC Code, and as a consequence is  l i k e ly  to  
fe a tu re  in c re a s in g ly  in  suggestions from o the r pressure groups. The 
NUJ d isputes th a t endless extens ion  o f the l i s t  is  a problem, on the 
grounds th a t the Code should stop a l l  d is c r im in a tio n , regard less o f 
how long the l i s t .

3 2 .Possib le o p tio n s ; The Committee would need to  decide i f  th is  i s ’ a 
le g it im a te  exception to  i t s  long -he ld  ru le  th a t t ig h t  c o n tro l should 
be m aintained on the number o f d is c r im in a tio n  ca tego ries .

O th e r p ro p o s a ls

3 3 . Contempt o f c o u rt:
34. Former S u n d a y  T i m e s  jo u rn a lis t  complains o f a dangerous

trend in  the press to  f lo u t  contempt laws, which could deny suspects 
a f a i r  t r i a l  o r lead to  cases being dropped because a f a i r  t r i a l  
would be im possib le . I t  can a lso  s t i r  r a c ia l p re ju d ic e , as in  the 
case o f a rre s ts  o f Muslims in  War on T e rro r in v e s tig a t io n s . He says 
newspapers p u b lish  government and p o lic e  leaks regard less o f s u b  
j u d i c e  im p lic a tio n s , c i t in g  the Forest Gate ra id  as an example. He 
is  supported by h is  MP, O liv e r  Letw in, and the shadow a tto rn e y - 
genera l, Dominic Grieve, who says Lord Goldsmith shares th e ir  
concerns. Other press commentators have a lso  suggested the l in e  is  
being crossed.

35 I I complained to  the PCC aga ins t T h e  I n d e p e n d e n t  f o r
a ile g e a iy  Dreaching the contempt law, but was not successfu l. He 
asked S ir  C hris topher Meyer to  issue a general warning to  newspapers 
to  stay w ith in  the law. F a ilin g  th a t,  he wa.nted the Code amended to  
address the problem. He says i t  is  not f i t  fo r  purpose in  th a t th is  
issue is  not covered by the Accuracy or D is c rim in a tio n  clauses.

36 .The Code is  not the law. The issue o f s u b s ta n tia l r is k  o f serious 
p re ju d ice  a llow s wide la t i tu d e  fo r  in te rp re ta t io n .  I f  sen io r 'law 
o f f ic e r s  issue warnings, then the press would ignore them a t i t s  
p e r i l .  Whether t.he PCC vjould v;ish to  issue i t s  own a le r ts  would be 
a m atter fo r  the Commission alone. I f  accuracy or d is c r im in a tio n  is  
at issue, these m atters could a lready be complained o f under the 
Code.
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3 7 . P oss ib le  op tio ns : In  p r in c ip le ,  no change seems necessary.
However, the Committee should be aware o f the p a r a l le l  issue o f 
payments to  w itnesses, where clauses e f fe c t iv e ly  s e tt in g  out the law 
were in se rted  in  the Code, in  the face o f Lord I r v in e 's  th re a t to  
in tro d u ce  le g is la t io n ,  supported by c u s to d ia l sentences fo r  
j  o u rn a lis ts .

38. Jigsaw id e n t i f ic a t io n :
39 . The jig saw  id e n t i f ic a t io n  ru le s  have worked w e ll.  However th is  year, 

the Kent Messenger was f in e d  £1,000 a f te r  a f r ie n d  id e n t i f ie d  a 
form er c h ild  rape v ic t im , even though the paper had fo llow e d  the 
Code. This clause has been reviewed - a f te r  c o n s u lta tio n  w ith  the 
KM e d i to r ia l  d ire c to r  - in  the l i g h t  o f th a t.  The KM adm itted the 
o ffence  on ly  to  spare the v ic t im  from having to  appear in  c o u rt. The 
f r ie n d  had guessed the name o f the v ic t im  because the paper had 
pub lished  her age. No change appears necessary, a lthough i t  would be 
a u s e fu l example fo r  the Codebook.

40. Conscience Clause:
4 1 . The ^NUJ ra ised  w ith  the S e lect Committee the p o s s ib i l i t y  th a t a 

conscience clause should be in s e rte d  to  a llo w  in d iv id u a l jo u rn a lis ts  
to  a b s ta in  from work which they be lie ved  was not com pliant w ith  the 
terms o f the E d ito rs ' Code. The Code Committee has p re v io u s ly  
considered a s im ila r  NUJ proposal in  2004. I t  was re je c te d  because 
the p r in c ip a l re s p o n s ib i l i ty  fo r  ensuring compliance res ted  w ith  the 
e d ito r ,  as emphasised in  the rev ised  preamble in  the 2004 Code 
Review.

4-2. Compliance w ith  the Code is  a lso  w r it te n  in to  jo u r n a l is ts ' con trac ts  
o f employment. A conscience clause would c lash  w ith  the employees' 
o b lig a t io n  to  c a rry  out h is  d u tie s  under in s tru c t io n  from the 
e d ito r .  No change appears necessary.

43 . Defaming murder v ic t im s :
4 4 . F o llow ing  apparent re je c t io n  o f her com pla int to  the PCC,

I I has suggested th a t the code be changed to  prevent
the p u t i ic a t io n  o f m a lic iouu  falsehoods aga ins t murder v ic t im s  who 
c a n 't  f ig h t  back.

MODI 00006676


