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O n  3 0  M a rch  2011 , in  a  la n d m a rk  d e c is io n , th e  S u p rem e  C ourt a b o lish e d  th e  
fo u r  h u n d r e d  y ear  ru le  o n  ex p er t w itn e s s  im m u n ity . A s  a  resu lt , exp ert  
w itn e s s e s  in s tr u c te d  in  c iv il lit ig a tio n  p r o c e e d in g s  w ill  n o  lo n g e r  b e n e fit  
fro m  im m u n ity  fro m  s u it  in  r e sp e c t  o f  e v id e n c e  g iv e n  b y  th e m  in  co u rt o r  
a rb itra tio n  o r  w ork  w h ic h  is  carried  o u t  in  p rep a ra tio n  for  th e  g iv in g  o f  
su c h  e v id e n c e .

B a ck g ro u n d

T h e  fa c ts

In  M arch  2 0 0 1 ,  th e  C la im a n t h a d  b e e n  h it  b y  a  car w h ic h  re su lted  in  p h y s ica l  
a n d  p sy c h ia tr ic  in ju r ies . H e  in s tr u c te d  so lic ito r s  w ith  a  v ie w  to  b r in g in g  a  
c la im  in  p e r so n a l in ju ry  a g a in s t  th e  d r iv er  o f  th e  car. T h e  so lic ito r s  in  
tu rn  in s tr u c te d  th e  D e fe n d a n t  ex p ert, a  c lin ica l p sy c h o lo g is t , to  p rep are a  
rep o r t o n  th e  Q a im a n t's  p sy ch ia tr ic  in ju r ie s  fo r  th e  p u r p o se s  o f  th e  
p e r so n a l in ju ry  c la im . T h e  D e fe n d a n t c o n c lu d e d  th a t  th e  C la im an t w a s  
su ffe r in g  fr o m  p o s t  tra u m a tic  s tr e ss  d iso r d e r  ("PTSD ") a s  a  resu lt.

T h e  C la im a n t su b se q u e n tly  is s u e d  p r o c e e d in g s  a n d  lia b ility  w a s  a d m itted  b y  
th e  d r iv er  o f  th e  car, w h o  in str u c te d  h is  e x p e r t  to  e x a m in e  th e  C la im an t a n d  
p rep a re  h is  o w n  rep ort. T h e  driver's ex p e r t  c o n c lu d e d  th a t th e  C la im an t w a s  
ex a g g e r a tin g  h is  sy m p to m s . T h e  ju d g e  o rd ered  th e  tw o  ex p er ts  to  h o ld  a  
d is c u s s io n  a n d  p rep are a  jo in t  s ta te m e n t  reco rd in g  th e  o u tc o m e  o f  th a t  
d isc u ss io n  to  a s s is t  th e  C ourt a t  tr ia l.

T h e  D e fe n d a n t  exp ert s ig n e d  a  jo in t  s ta te m e n t  w h ic h  w ro n g ly  record ed  th a t  
sh e  a g r e e d  w ith  th e  d river's ex p e r t  a n d  fo u n d  th e  C la im a n t to  h ave  
ex a g g e r a te d  h is  sy m p to m s . A s a  re su lt  o f  th is  jo in t  s ta te m e n t , th e  
C la im an t's  c a se  w a s  so  b a d ly  d a m a g e d  th a t  h e  fe lt  b o u n d  to  se tt le  h is  claim  
fo r  a  fa r  lo w e r  su m  th a n  h e  m ig h t  e ls e  h a v e  a ch iev ed .

T h e  c la im

A s a  re su lt , th e  Q a im a n t  b ro u g h t a  c la im  in  n e g lig e n c e  a g a in st  th e  
D e fe n d a n t  ex p ert. T h e  D e fe n d a n t  ex p e r t  a p p lie d  fo r  th e  c la im  to  b e  struck  
o u t  o n  th e  b a s is  o f  th e  C ourt o f  A p p ea l's  d e c is io n  in  S ta n to n  v  C allaghan  
[ 2 0 0 0 ]  Q B 7 5 , th a t  ex p e r t  w itn e s s e s  w e r e  e n t it le d  to  im m u n ity  fro m  su it  fo r
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i3reacli of duty in respect of joint statements prepared for the Court. The 
f ir s t  in s ta n c e  J u d g e  g r a n te d  th e  str ik e -o u t a p p lica tio n  b u t g a v e  th e  
C la im a n t p e r m is s io n  to  le a p -fr o g  th e  C ourt o f  A p p ea l a n d  a p p ea l d ir e c tly  to  
th e  S u p rem e C ourt a s  a  m a tte r  o f  p u b lic  im p o r ta n ce .

H is to r y  o f  th e  R u le

T h e  ru le  o n  w itn e s s  im m u n ity  d a te s  b ack  fo u r  h u n d r e d  y ea rs . I t  o v e r la p p e d  
w ith  th e  ge n e r a l im m u n ity  fro m  s u it  e n jo y e d  b y  a d v o c a te s  u n t il  th is  w a s  
a b o lish e d  b y  th e  H o u s e  o f  L ord s in  2 0 0 0  (H a ll v  S im o n s  [ 2 0 0 2 ]  H L  6 1 5 ), o n  
th e  b a s is  th a t  i t  c o u ld  n o  lo n g e r  b e  ju s t if ie d .

T h e  ru le  d e r iv e d  fix>m th e  C ourt's d e s ir e  to  a v o id  d isa p p o in te d  lit ig a n ts  
b r in g in g  c la im s a g a in s t  w itn e s s e s  w h o m  th e y  c o n s id e r e d  to  h a v e  b e e n  
r e sp o n s ib le  fo r  th e  lo s s  o f  th e ir  c a se . T h e  ju s t if ic a t io n  fo r  th e  ru le  w a s  a  
c o n c e r n  th a t  a n  ex p er t w itn e s s  m ig h t  n o t  b e  w illin g  to  g iv e  e v id e n c e  to  th e  
C ou rt w h ic h  w a s  c o n tra ry  to  h is  o r  h e r  c lien t's  in te r e s ts , fo r  fe a r  th a t  th e  
c lie n t  m ig h t s u e  th e m .

S u p rem e  C ou rt D e c is io n

B y  a  m a jo r ity  o f  f iv e  to  tw o , th e  S u p rem e  C ou rt h e ld  th a t  th e r e  w a s  n o  
r a tio n a le  fo r  c o n t in u in g  to  h o ld  ex p er t w itn e s s e s  im m u n e  fr o m  s u it  fo r  
b r e a c h  o f  th e  d u ty  (w h e th e r  in  co n tra c t o r  n e g lig e n c e )  o w e d  to  th e ir  c lie n t  
in  r e la tio n  to  th e  e v id e n c e  th e y  g iv e  in  C ourt o r  th e  w o rk  ca rr ied  o u t  in  
p rep a ra tio n  fo r  C o u rt p r o c e e d in g s .

I n  r ea ch in g  th is  d e c is io n . L ord  P h illip s  co m p a r e d  th e  ex p ert's  c o n c u r r e n t  
d u tie s  to  h is  c l ie n t  a n d  th e  C ou rt to  th o s e  o w e d  b y  a d v o c a te s  to  th e ir  
c lie n ts  a n d  th e  C ourt. H e  c o n c lu d e d  th a t w h e r e  ex p er ts  are  r e ta in e d  p u r su a n t  
to  th e  C ivil P ro ced u re  R u le s  (w h ic h  th e y  a re  l ik e ly  to  b e ) , th e  ex p e r t  
a g r e e s  w ith  h is  d ie n t  th a t  h e  w ill  p er fo rm  th e  d u tie s  h e  o w e s  to  th e  C ourt.
H e  is  a lso  su b je c t  to  a n  im p lie d  co n tra c tu a l d u ty  to  p erfo rm  h is  se r v ic e s  
w ith  r e a so n a b le  ca re  a n d  sk ill. In  th is  w ay , th e  exp ert's  d u t ie s  are  th e  
s a m e  a s  th o s e  o f  th e  a d v o c a te . In  b o th  c a se s , th e y  are  req u ired  to  carry  o u t  
th e ir  serv ice s  w ith  r e a so n a b le  c a r e  a n d  sk ill, w h fls t  o b se r v in g  th e ir  
o v era rch in g  d u ty  to  th e  C ou rt, w h ic h  m ig h t req u ire  th e m  to  a c t  in  a  w a y  th a t  
d o e s  n o t  a d v a n c e  th e ir  c lie n t 's  c a se .

A  p articu lar  fe a r  o f  th e  d is s e n t in g  m in o r ity , h o w ev er , w a s  th a t  th is  
a b o lit io n  o f  im m u n ity  w o u ld  r e su lt  in  a n  in flu x  o f  w o r th le ss  c la im s  b r o u g h t  
b y  d isa p p o in te d  l it ig a n ts . W h e th e r  o r  n o t  th is  w ill  m a te r ia lise  r e m a in s  to  
b e  s e e n , a lth o u g h  i t  i s  w o r th  n o t in g  th a t  th e  a b o lit io n  o f  a d v o c a te  im m u n ity  
in  2 0 0 0  d id  n o t  h a v e  th is  e f fe c t  in  re la tio n  to  d a im s  b r o u g h t a g a in s t  
a d v o ca te s .

W h a t d o e s  th is  m e a n  in  p ra ctice?

I n  sh o r t , i t  is  n o w  o p e n  to  lit ig a n ts  to  s u e  th e ir  ex p er ts  fo r  n e ^ ig e n c e  
a n d  b rea ch  o f  c o n tr a c t  in  t h e  p er fo rm a n ce  o f  th e ir  d u tie s  in  p rep a r in g  fo r  
a n d  g iv in g  e v id e n c e  in  C ou rt p r o c e e d in g s . I n  m a n y  w a y s , th is  is  a  w e lc o m e  
c h a n g e  in  th e  la w , w h ic h  w il l  a llo w  lit ig a n ts  to  ta k e  a c tio n  a g a in s t  e x p e r ts  
w h o s e  n e ^ ig e n c e  o r  in c o m p e te n c e  h a s  c o s t  th e m  th e ir  ca se .

I t  is  n o t  e n tir e ly  d e a r  fix>m th e  S u p r e m e  C ou rt d e c is io n  w h e th e r  th e  
a b o lit io n  sh a ll h a v e  r e tr o sp e c t iv e  e ffec t. T h e  d e c is io n  in  H a ll v  S im o n s  in  
r e sp e c t  o f  a d v o c a te s ' im m u n ity  w a s  h e ld  to  h a v e  r e tr o sp e c tiv e  e ffe c t  a n d , 
a lth o u g h  it  w a s  h a n d e d  d o w n  in  2 0 0 0 ,  i t  w a s  a p p lie d  to  th e  c o n d u c t  in  
q u e s t io n  in  th o s e  p r o c e e d in g s , w h ic h  o ccu rred  in  1991. A s  a  re su lt , in  
A w o y o m i v  R a d fo rd  [ 2 0 0 7 ]  E W H C 1671, th e  ju d g e  h d d  th a t  th e  e n d  o f  a d v o c a te  
im m u n ity  o ccu rred  in  1991 . I f  th e  s a m e  a p p ro a ch  i s  fo llo w e d  in  t h e  p r e se n t

03/10/2011

MODI 00002774



For Distribution to CPs

case, professional negligence claims against experts could relate back to 
November 2005. Potential claimants will have to be wary of the six year 
limitation period for any such claims.

T h e  c o n te n t  o f  th is  a r tic le  i s  in te n d e d  to  p ro v id e  a  g e n e r a l gu id e  to  th e  
su b jec t  m a tter . S p e c ia lis t  a d v ice  sh o u ld  b e  so u g h t a b o u t y o u r  sp e c if ic  
c ircu m sta n ces .

S p ec ific  Q u e s t io n s  r e la tin g  to  th is  a r tic le  sh o u ld  b e  a d d r e sse d  d ir e c tly  to  
th e  au th or .

S a la n s  LLP
M illen n iu m  B r id g e  H o u s e , 2  L a m b eth  H ill, L o n d o n  E C 4V  4A J
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P o s te d  by: I a n  (D . W ith e r s )
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[N o n -te x t  p o r t io n s  o f  th is  m e s s a g e  h a v e  b e e n  r em o v ed ]

Reply to sender | Reply to group | Reply via web post | Start a New Topic
Messages in this topic (1)

R E C E N T  A C T I V I T Y :
Visit Your Group

T h i s  i s  a  W o r l d  A s s o c i a t i o n  o f  P r o f e s s i o n a l  I n v e s t i g a t o r s  s e r v i c e  p r o v i d e d  f r e e  o f  c h a r g e  f o r  W A P I  m e m b e r s  

a n d  n o n - m e m b e r s  a l i k e .

M e m b e r s h i p  o f  t h i s  E - G r o u p  d o e s  n e i t h e r  s i g n i f y  o r  i n f e r  m e m b e r s h i p  o f  t h e  W o r l d  A s s o c i a t i o n  o f  

P r o f e s s i o n a l  I n v e s t i g a t o r s .  V i e w s  e x p r e s s e d  h e r e  a r e  n o t  ( u n l e s s  s t a t e d  b y  a  G o v e r n i n g  C o u n c i l  M e m b e r )  

t h e  v i e w s  o f  t h e  W o r l d  A s s o c i a t i o n  o f  P r o f e s s i o n a l  I n v e s t i g a t o r s .

E m a i l  i n f o @ w a p i . c o m  f o r  a s s i s t a n c e  i n  u s i n g  t h e  g r o u p .

T o  r e p l y  t o  t h e  o r i g i n a t o r  p r e s s  R e p l y  i n  y o u r  e m a i l  p r o g r a m .

T o  r e p l y  t o  t h e  g r o u p  p r e s s  R e p l y  A l l  i n  y o u r  e m a i l  p r o g r a m .

Y o u r  p o s t i n g s  m u s t  c o n t a i n  y o u r  F U L L  c o n t a c t  d e t a i l s  i n  y o u r  s i g n a t u r e  l i n e .

S i g n a t u r e  l i n e s  s h o u l d  n o t  e x c e e d  1 0  l i n e s .

T h e  M o d e r a t o r

Switch to; Text-Only, Daily Digest • Unsubscribe * Terms of Use

03/10/2011

MODI 00002775

http://www.WAPI.com
mailto:info@wapi.com

