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ABSTRACT
Media regulation in the United Kingdom has traditionally seen a division between 
State regulation (in the case of broadcasting) and self-regulation (in the case of 
newspapers), both subject to laws of general application. However, co-regulation 
has emerged as a significant feature of contemporary regulation of the media, 
particularly in relation to video-on-demand (VOD). This article considers the vari
ous stages of consultation and implementation of the European Union's Audiovisual 
Media Services Directive (AVMSD) in the United Kingdom. A  proposal for a new 
approach to categorizing and analysing relevant statutory provisions and regula
tory arrangements that pertain to audio-visual media including VOD is made. 
Other issues are explored, including methods of regulation, technological and 
organizational developments in the media industries, and the impact on community 
media and the film industry. It is argued that the A V M SD  did not resolve all issues 
in relation to the scope of regulation, and that even the most recent developments 
in the launch of co-regulation highlight the diverse forms of media regulation now 
in force.
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A. INTRODUCTION
I. The audio-visual media environment and the role of regulation
Assessing the regulation o f video-on-dem and (VOD) is a d ifficu lt task. From  
the perspective o f the viewer, m uch of the V O D  content on cable and IPTV 
(Internet Protocol TV) services in  the U n ited K ingdom  is no more than repack
aged content already broadcast on linear te levision in  the same jurisdiction. 
However, w ith  m uch of the developm ent in  V O D  in  recent years fa l l in g  on 
the Internet alone or in  conjim ction w ith  other services, it is now  the case 
that debates regarding V O D  are not just about specialist services, but instead 
closely lin ked  to broader issues surrorm ding Internet regulation. These devel
opm ents are driven by 'catch-up' TV  (European Aud iov isua l Observatory 
2008) as w e ll as other services. The consum er preference fo r services that 
are based on the browser rather than separate players has been im portant in  
the success o f H u lu  (Rose 2008), a managed service supported by broadcast
ers as an alternative to user-generated services like  YouTube. The European 
Com m ission finds that 'm ost' o f the estimated 600 on-dem and services across 
the European U n ion  (stiU much fewer than the 4000-odd linear services) use 
the Internet or IPTV for d istribution (2009; 4), rather than cable, satellite or 
non-Intem et m obile. Therefore, the defin ition  as w e ll as the regulation of 
V O D  is a live and urgent question.

In th is article, the im plem entation of the European U n ion 's Audiovisual 
M edia Services Directive (AVMSD) in  the United Kingdom  is assessed, to test the 
strength of the definitions of on-demand services included in  the Directive and 
also to consider the relationship between different forms of audio-visual media 
service, includ ing those not w ith in  the scope of the Directive. The European 
Union 's role in  the law  of television broadcasting is one of harm onization rather 
than direct regulation, w ith member states obliged to transpose the Directive into 
domestic law  by whatever means deemed appropriate. The D irective affects the 
law  of many jurisdictions, but it is also an example of the change in  regulatory 
approaches to new media. Three trends in  the development of television broad
casting and related media have been identified by others: democratization of the 
media more generally (i.e. that more people can create and distribute audio-visual 
media than ever before), the work of the TV  industry to 'hierarchize the value of 
images' and protect its market, and new players such as YouTube finding a way 
to generate income (Marshall 2009: 46). A ll three of these points have been of 
influence in  the development of the E U  response through the AVM SD , and so its 
approach is of interest beyond the European Union as a thorough legal 'answer' 
to recent developments in  media and technology.

A  particu lar feature o f im plem entation has been the use of w hat is termed 
'co-regu lation '. The w ork of the Hans-Bredow  Institute (Schulz and H eld  
2001, Hans-Bredow -Institut 2006) has confirm ed the range of co-regula
tory and self-regulatory m odels in  the European Union. A lthough a number 
of defin itions of th is term  are in  circulation, the im portant one for present 
purposes is that o f the European U n ion  institutions, since th is Directive, as 
m any others do, encourages the use of co-regulation. Two particular attempts 
to articulate what co-regulation is are of value. The first is a statement o f p rin 
cip le (but not detail) in  an in ter-institu tional agreement on better lawm ak
ing, adopted in  2003 by the European Parliament, the European Com m ission 
and the Council o f the European U n ion  (O fficia l Journal 2003). This describes 
co-regulation as a method of im plem enting EU  law, where the 'attainm ent of 
the objective' defined by the appropriate legislative body is entrusted to 'parties
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w hich are recognized in  the fie ld (such as econom ic operators, the social part
ners, non-govem m ental organizations, or associations)'. In th is statement, a 
distinction is made between co-regulation and self-regulation, the difference 
being the existence of a particular legislative act of some sort. The second is 
that contained in  the D irective itself. Mem ber states are 'encouraged' to use 
co-regulation as 'a legal lin k  between self-regulation and the national leg isla
tor' in  accordance w ith national legal traditions w ith 'the possib ility  of State 
intervention in  the event of its objectives not being m et' (recital 36). The mere 
existence of co-regulation is not the on ly issue, w ith  Cave et al. setting out an 
11-point 'Beaufort scale' o f regulation (2008: 27), based on a study of media 
regulatory bodies across a number o f jurisd ictions. O n  th is scale, a d istinc
tion is drawn between 'approved com pu lso r/ and 'scrutin ized ' co-regulatory 
systems, alongside a Governm ent-im posed com pulsory body, w ith  other 
bodies com m only grouped as self-regulatory varying quite w ide ly depending 

. on funding and oversight. The m odel chosen in  the United K ingdom  is there
fo re  o f a type encouraged by the European Com m ission. Its development is 
of w ider interest outside o f the U n ited  K ingdom , especially as a significant 
number o f the broadcast services currently regulated in  the U n ited K ingdom  
are essentially directed at other EU  states.

2. The directive
The purpose o f the D irective  w as to m odern ize the European law  on te le
v is io n  broadcasting, firs t form d in  the 1989 Te lev ision  W ithou t Fron tie rs 
D irective . The process began w ith  the European C om m ission 's d ra ft 
o f 2005, w h ich  brought in to  focus the d iv is io n  between w hat w ere then 
term ed lin ea r and non-linear au d io -v isu a l m edia services, rep lacing  the 
idea o f television broadcasting that had up to then been the concern o f the 
earlie r D irectives. The U K  leg isla tion , the Com m unications A c t 2003, had 
reflected th is approach th rough an e xp lic it exclusion  o f both V O D  and 
Internet services in  general. The Com m ission 's in it ia l approach w as based 
on some m easure o f technolog ica l neu tra lity , m eaning that lin ea r services 
w ou ld  be regulated in  the same w ay (w hether they w ere terrestria l b road
casts or liv e  streams on the Internet). N on -lin ea r services w ou ld  be regu
lated too, to a lesser degree than lin ea r services, again  w ithou t regard to 
the m ethod o f de live ry.

The A V M SD  was the result o f a prolonged debate, and the eventually 
adopted D irective 2007/65 uses language of 'te levision ' and 'on-dem and', 
w ith  a range of recitals purporting to reassure the various industries that a 
ligh t touch was the prevailing approach. A lthough recitals are not legally 
binding in  the conventional fashion, they are frequently used to provide an 
explanation as to the purpose or m otivation of a particular legislative act. The 
country-of-origin provisions that are farruliar as the too l by w hich Television 
W ithout Frontiers operated are applied to a ll services. These provisions mean 
that member states apply the harm onized European regulations to a ll opera
tors w ith in  their territory, and can apply certain additional regulations to such 
operators, but cannot norm ally regulate those services already regulated in  the 
member state of origin. Key substantive regulatory requirem ents (using the 
new  numbering of the consolidated D irective 2010/13) include the follow ing.

• A p p ly in g  to a ll aud io -v isua l m edia services: identification of service
providers (article 5) and prohibiting incitement to hatred (article 6)
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A pp ly ing  to a ll services in  a sim ilar fashion, but w ith  separate p rov i
sions for linear and on-dem and; protection of minors (articles 27 and 12, 
respectively)
Less intensive regulation of on-dem and services as com pared to linear 
services; advertising (generally applicable provisions in  article 9 cover 
issues such as surreptitious techniques and d iscrirn ination, w h ile  articles 
19-26 add linear-on ly  restrictions re lating to issues like  tim e and sequenc
in g  and the promotion of European productions (article 13 requires member 
states to ensure such 'w here practicable' in  respect o f on-dem and, but 
article 16 requires a m ajority of transm ission tim e on lin ea r services to 
consist o f European productions).

Some provisions do not apply to on-dem and services in  any fashion; an 
example is the 'righ t o f rep ly ' clause in  article 28. Further clauses specifying 
that on-dem and services w ou ld need to be subject to ed itoria l responsib il
ity  and w ou ld have to be TV-Kke were inserted to reassure some member 
states expressing concerns through the Council of M in isters. It then fe ll to the 
member states to im plem ent the A V M SD  by December 2009, w h ich a ll but a 
few  did on tim e.

A lthough not aU program m ing w ill be directly or even ind irectly  affected by 
a given restrictive provision in  broadcasting law, the study o f the restrictions is 
im portant in  its own right. A s Leverette argues, the features of television as a 
medium  over a long period have been influenced by the technological, po litica l 
and cultural lim itations that broadcasters face (2009:124). Indeed, when leg is
lation for cable was introduced in  the U n ited  K ingdom  over 25 years ago, it 
took a libera l (i.e. deregulatoiy) approach to quality and im partia lity  but m ain
tained a position of m oral conservatism  on taste and decency (H o llins 1984: 
284), and the new  U K  government proposes further deregulation in  com ing 
years (DCM S 2010). It is not surprising that the A V M SD , and in  particular 
its provisions regarding on-dem and media, pays little  attention to 'positive ' 
regulation of media (requirements regarding quality, diversity, representative
ness) w hile retain ing aspects o f 'negative' regulation, particu larly for contro
versial or exp licit program m ing. The latter reflect the challenge of 'new ' media 
to 'o ld ' regulation. Early cable-only and pay-TV services in  the United States 
such as 'H B O ' (Santo 2009: 23; Leverette 2009; 125) and 'Show tim e' (H o llins 
1984: 183) presented m aterial that was more 'risque' than w hat w ould then 
have been perm itted on network television. On-dem and services from  the 
experimental Qube service in  the early 1980s (HoEins 1984: 194) to the Canal 
P lay web-based version of the French m ovie service 'Canal+ ' (Augros 2008) 
formd that pornographic content was the m ost popular. The challenge of V O D  
and the A V M SD  is that existing regulation may not be capable of appUcatron 
w ithout custom ization, and the existence of a 'less regulated' alternative may 
call in to  question the prevailing regulatory approach.

B. A CLASSIFICATION OF AUDIO-VISUAL MEDIA IN THE UNITED 
KINGDOM
It is im portant to recognize that although the focus of the A V M S D  debate may 
have been on the distinction between linear and non-Unear (e.g. Onay 2009; 
Newm an 2009), and between non-linear service and those entire ly beyond its 
scope (e.g. Valcke and Stevens 2007), the fu ll range of audio-visual media in  
a state like the U n ited  K ingdom  includes further distinctions. The fo llow ing
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categorization may demonstrate the im portance of th is broader approach. The 
proposal is to classify audio-visual m edia in to  a num ber of categories, w ith 
on ly categories A  and B w ith in  the scope of the A V M SD . N o t a ll of the cate
gories are the subject o f th is article, but th is broader picture helps explain the 
lim its to the categories o f particular interest.

C l

Type Stunmaiy definition

Television Linear services im der
(linear) the AV M SD .

On-dem and
(non-linear)

N on-linear services 
im der the A V M SD

Video/DVD  
(unless exempt)

Video w orks found 
on video recordings: 
Video Recordings A ct 
1984 (VRA).

UK regulation

Com m unications 
Act, Broadcasting 
Code (through 
Ofcom ).
Licensed under 
the A c t as 
specific channels, 
as Television 
Licensable 
Content Services 
or D ig ita l 
Television 
Programme 
Services.

Corm nunications 
Act, and the new  
A T V O D  S5«tem 
discussed later in  
th is article.

VR A , classified 
by the British 
Board of F ilm  
Q assification 
(BBFC)

Notes

For specific channels, which 
have public service obliga
tions (i.e. 'n V ', 'Channel 4' 
and 'Channel S'), there are 
additional requirements, e.g 
Statutory requirements for 
'Channel 4', bespoke rather 
than template licenses, 
further restrictions on adver
tising. The BBC Trust plays 
a particular role in  respect of 
BBC services. There are (now 
very lim ited) exceptions for 
services not targeted at the 
United Kingdom , and also 
distinctions made between 
editorial, teleshopping and 
self-prom otional services, 
beyond the scope of this 
classification.

Subject to prio r scrutiny and 
age ratings, but lim ited to 
physical distribution. N o 
d istinction between video, 
D V D  and related formats. 
Some special conditions 
apply through the 1984 Act 
and also the amendments 
in  the C rim inal Justice 
and Public O rder A ct 1994 
expressed as providing 
protection against 'harm '.
A  sm all number of video 
works are exempt, e.g. most 
music/sport.

{Continued)

53

MODI 00052245



For Distribution to CPs

DaithI Mac Sfthigh

C 2 C in e m a  
for  p u b lic  
e x h ib it io n

C in e m a  for  p u b lic  
ex h ib itio n .

D V id e o  g a m e s  
(u n le ss  ex em p t)

V id e o  g a m e s  fo u n d  
o n  v id e o  r ec o rd in g  
(V id eo  R e co r d in g s  
A c t 1984)

A u d io -v isu a l se r v ic es  p ro v id ed  b y  a  
n e w sp a p e r  o n  its  w e b s ite .

O th e r  a u d io -v isu a l se r v ic es  n o t  fa llin g  
in to  a n y  o f  th e  ca teg o r ie s  a b o v e .

V o lim ta ry  BBFC  
ra tin gs, e n fo r ce d  
th r o u g h  th e  
L ic e n s in g  A c t  
2 0 0 3  a n d  lo ca l  
a u th o rities .

T h is  c o u ld  b e  a  sep a ra te  
h e a d in g , b u t  g iv e n  th e  
s tr o n g  lin k  p r o v id e d  b y  th e  
BB FC  as d u a l regu la tor , 
a n d  th e  n o r m a l c o n s is t 
e n c y  (d e sp ite  th e  leg is la tiv e  
d ifferen ces) b e tw e e n  th e  
c in e m a  a n d  v id e o  sc h e m e s ,  
it  fo r m s a  p art o f  t)rpe C.

N o t e  th a t th is  c o u ld  b e  
c o n s id e r e d  a s  a n  a sp ec t o f  
ca teg o r y  C, b u t  th e  n e w  
sta tu to ry  p r o v is io n s  in se r te d  
in  th e  V R A  b y  th e  D ig ita l  
E c o n o m y  A c t  a n d  th e  v e r y  
d ifferen t a p p ro a ch  o f  PE G I  
s u g g e s ts  th a t th is  is  m o r e  
a p p ro p ria te ly  c o n s id e r ed  
a s  a  sep a ra te  s trea m  (M ac  
S ith ig h  2 0 1 0 ). T h is  sy s te m  
is  n o t  e x p e c te d  to  c o m e  in to  
fo rce  u n til A p ril 2 0 11 .

S o m e  (bu t certa in ly  n o t  all) 
o f  th e s e  se r v ic es  c o u ld  fall 
in to  c a teg o r y  B, a lth o u g h  
th is  is  a  m a tter  o f  so m e  
d isp u te  a t  p re se n t.

T h e  V R A  a s  
a m e n d e d  b y  th e  
D ig ita l E c o n o m y  
A c t 2 0 10 , to  
b e  reg u la te d  
th r o u g h  th e  
V id e o  S ta n d a rd s  
C ou n cil, a p p ly in g  
a  v e r s io n  o f  th e  
se lf-re g u la to ry  
P a n -E u r o p e a n  
G a m e s
In itia tive  (PEGI) 
stan d ard s.

R e g u la te d  b y  th e  
P re ss  C o m p la in ts  
C o m m iss io n  
u n d e r  its  
G u id a n ce  
N o te  (P ress  
C o m p la in ts  
C o m m iss io n  
2 007).

Su b ject to  g e n e ra l la w  a n d  -  a t le a s t  in  th e o r y  -  
th e  m in im a list  req u ire m en ts  o f  th e  E lectron ic  
C o m m e rc e  D irective , 2 0 0 0 /3 1 /E C .

T h e  a d v a n ta g e s  to  th e  serv ice  p ro v id er  o f  c la ss if ic a tio n  a s  t)rpe B h a v e  
a lread y  b e e n  n o te d . For e x a m p le , th e  p rovider  o f  a  t)rpe B serv ice  h a s  greater  
flex ib ility  th a n  a  t)rpe A  prov id er  w h e n  it c o m e s  to  ra is in g  r e v e n u e  th r o u g h  
a d v er tis in g , b e in g  p e r m itte d  to  u s e  p r o d u ct p la c e m e n t  a n d  to  s c h e d u le  
co m m ercia l b re a k s a s  it  c h o o se s . It is  n o  su rp rise , th e n , th a t a n  a n a ly s is  in  
a  m a r k e tin g  trade p u b lic a tio n  su g g e s te d  th a t b ro a d ca sters c o n c e r n e d  a b o u t  
p ro d u ct p la c e m e n t  res tr ic tio n s sh o u ld  ta k e  so m e  co m fo rt fro m  th e  ab ility  to  
se ll  p la c e m e n t o p p o r tu n itie s  w ith o u t restr iction  fo r  c a tch -u p  a n d  o n -d e m a n d  
se r v ic es  (F ern a n d ez  2 0 0 9 ). W h ile  th is  still p r e se n ts  so m e  te c h n o lo g ic a l c h a l
le n g e s  ( le s s e n in g  d u e  to  c h a n g in g  m e th o d s  o f  p r o d u ctio n  a n d  ed itin g ), it is  
a lso  a  p o te n tia lly  lu cra tiv e  o p p o rtu n ity , particu larly  a s  o th er  su b se q u e n t  sa le s
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(e .g . D V D , certa in  fo r e ig n  sa le s) can  a lso  u s e  u n restr ic ted  p la c e m e n t. T yp e A  
is  th e  o n ly  form at to  restr ict p ro d u ct p la c e m e n t, h o w ev e r , s o  th is  'a d v a n ta g e '  
is  n o t  ex c lu s iv e  to  ty p e  B. H o w e v er , a  particu lar a d v a n ta g e  o f  t)rpe B  is  that, as  
for  T yp e  A , u n d e r  th e  E u r o p e a n  sy s te m  o f  m e d ia  r eg u la tio n  d isc u s se d  a b o v e , 
th e  co u n try  o f  o r ig in  a n d  fr e e d o m  o f  r e c e p tio n  p r in c ip le s n o r m a lly  g u a ra n tee  
u n restr ic ted  a c c e ss  to  th e  m ark ets o f  a ll o th e r  E U  m e m b e r  s ta te s .

A t  p r e se n t, it  ap p ears a s  i f  th e  n u m b e r  o f  reg u la to rs r em a in s  a n  is su e  for  
a u d io -v isu a l m e d ia  in  th e  U n ite d  K in g d o m , w ith  n e w  reg u la to r y  sy s te m s  
n o w  fo im d  im d e r  t)rpes B a n d  D  a s  c o m p a r ed  w ith  five  y e a rs  a g o . A s  L evy  
a rg u ed  in  2 0 0 1 , e v e n  if  th e r e  w e re  to  b e  a  s in g le  regu lator  r ep la c in g  a  n u m b e r  
o f  d iv e rse  regu la tors, th is  w o u ld  n o t  n e c e s sa r ily  r ed u ce  th e  'n u m b e r  o f  th e  
m u ltip le  a n d  s o m e t im e s  con trad ictory  o b je c tiv e s ' th a t th e y  m u s t  p u r su e  (L evy  
2 0 0 1 :1 5 5 ) .  T h e  U n ite d  K in g d o m  d id  m e r g e  a  n u m b e r  o f  b o d ie s  in to  th e  n e w  
su p e r-r eg u la to r  O fc o m  in  th e  200 3  A c t (a d d re ss in g  L ev3/ s  p o in t  th a t a t th e  
tu rn  o f  th e  cen tury , th ere  w e r e  fo u r tee n  sta tu to ry  a n d  se lf-r e g u la to r y  b o d ie s  
in  th e  U n ite d  K in g d o m  (2001; 33)), b u t th e  p r e se n t  s itu a t io n  is  stiU o n e  o f  
a  w id e  r a n g e  o f  reg u la to ry  b o d ie s  o f  v a r io u s  ty p e s . M iQ w o o d -H a rg ra v e  a n d  
L iv in g sto n e  s u g g e s t  th a t in  r esp e c t o f  m e d ia  c o n te n t, th e r e  are s e v e n te e n  
reg u la to ry  b o d ie s  in  o p e r a tio n  in  th e  U n ite d  K in g d o m  (2009: 3 4 -5 ) ,  a lth o u g h  
n o t  a ll o f  th e s e  b o d ie s  d e a l w ith  th e  a u d io -v isu a l serv ices  c o n s id e r e d  in  th is  
article. O n  th e  o th e r  h a n d , th e  B ritish  B oard  o f  F ilm  C la ss ifica tio n  (B B F Q  h a s  
a rg u ed  th a t a  d iv ers ity  o f  reg u la to rs is  itse lf  a  m e th o d  o f  p r o te c tin g  fr e e d o m  o f  
e x p r ess io n  (British B oard  o f  F ilm  Q a ss if ic a t io n  2008: 8).

C. THE DIRECTIVE IN THE UNITED KINGDOM 
1. Implementation in the United Kingdom and the role of co
regulation
T h e jo u rn ey  o f  th e  A V M S D  w ith in  th e  U n ite d  K in g d o m  is  a t th e  co re  o f  th is  
Ccise stu d y . A lth o u g h  th e  A V M S D  d ea ls  w ith  a  nu m b er, o f  m a tters  req u irin g  
a ction  b y  m e m b e r  states, th e  fo cu s h ere  is  o n  d e a lin g  w ith  o n -d e m a n d  a u d io 
v isu a l m e d ia  serv ices. F o llo w in g  a  first c o n su lta tio n  in  2 008 , a  2 0 0 9  m in isteria l 
sta te m en t se t  o u t th e  G o v ern m en t's  p ro p o sa ls  for im p le m e n tin g  th e  D irective. 
T h e  m o st  im p ortan t for th is  d isc u ss io n  is th e  d e c is io n  th a t O fco m  w o u ld  b e  g iv en  
th e  leg isla tive  p o w e r s  to  arrange c o -re g u la tio n  o f  V O D , m e n t io n in g  (but n o t  
cord itrn in ^  th e  ex p ecta tio n  th a t arran gem en ts a sso c ia ted  w ith  th e  A sso c ia tio n  
for T e lev is io n  o n  D e m a n d  (A T V O D ) co u ld  b e  a  b a s is  for c o -re g u la tio n . T h e  
sta te m en t a lso  se t  o u t a  clearer e x p e c ta tio n  th a t th e  A d v er tis in g  S tan d ard s  
A sso c ia tio n  w o u ld  b e  resp o n s ib le  for reg u la tin g  a d vertis in g  w ith in  o n -d e m a n d  
serv ices, a  d e c is io n  n o t  co n sid ered  in  th is  article.

S u b seq u e n tly , O fc o m  carried o u t a  d e ta ile d  c o n su lta tio n  o n  th e  q u e s tio n  
o f  V O D  a lo n e  (O fco m  20 0 9 a ), w ith  A T V O D  a g a in  id e n tif ie d  a s  th e  preferred  
c o -re g u la to r , su b ject to  fu rth er  n e g o t ia t io n  a n d  stru ctu ra l r e fo r m s. T h e  
D e p a r tm en t p rep a red  se c o n d a r y  le g is la tio n  to  tr a n sp o se  th e  r eq u ire m en ts  o f  
th e  D irectiv e  in to  U K  la w , a m e n d in g  (b y  w a y  o f  th e  p o w e r s  c o n ta in e d  in  th e  
E u ro p ea n  C o m m u n itie s  A ct) th e  C o m m u n ica tio n s  A c t 2 0 0 3 . A  V O D  E ditorial 
S te e r in g  G rou p  (VESG) h a s  p la y ed  a  ro le  in  d e v e lo p in g  th e  A T V O D  sy s te m  
a n d  is  referred  to  b y  v a r io u s  p arties in  th e ir  su b m iss io n s  a n d  b y  O fc o m  itse lf. 
Little is  k n o w n  reg a rd in g  its  ro le  a n d  m in u te s  o f  its  d e lib er a tio n s  h a v e  n o t  
b e e n  p u b lish e d , a l t h o u ^  it  w a s  a ss is te d  b y  O fc o m  a n d  th e  D e p a r tm e n t  
(O fco m  2009b: 85) a n d  its  m e m b er sh ip  in c lu d e d  b ro a d ca sters , a sso c ia tio n s  
(e .g . th e  M o b ile  B road b an d  G rou p), serv ice  p rov id ers tike BT a n d  S k y , s tu d io s /
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producers, and both A T V O D  and the BBFC (Periodical Publishers Association 
2009: 7). O fcom 's fin a l statement in  December 2009 confirm ed that discus
sions w ith  A T V O D  were continuing, m aking a number o f changes to the draft 
guidance in  a fin a l regulatory fram ework (Ofcom 2009b). The key aspect of 
th is fram ework is non-b ind ing  'Scope Guidance', drafted w ith  the assistance 
of the VESG . The actual designation of A TVO D  as the regulator for V O D  was 
made by O fcom  in  M arch  2010.

It has been po in ted out, correctly, that the D irective does not require 
co-regulation, but m erely encourages it, as w ell as form s of self-regulation (e.g. 
Lievens 2006; 114). It does appear to preclude fuUy autonomous self-regulation, 
however, and it is on th is basis that the U K  Goverm nent and Ofcom  have 
proceeded. Prosser suggests that the am bitions of the Com m ission to encourage 
self-regulation met a num ber o f objections from different directions, some 
arguing that it was inappropriate to refer to it at a ll and others suggesting that 
the effect m ight be to restrict self-regulation (2008; 108-111). However, for a 
state such as the U n ited  K ingdom  that expressed serious scepticism  regarding 
the extension of regulation to VO D , having explicitly excluded it from  the 2003 
A c t and campaigned against it  at European level during the negotiation of the 
AV M SD , co-regulation has obvious appeal.

O fcom 's current w o rk in g  understand ing o f co-regu lation is  that such 
schemes in vo lve  'e lem ents o f se lf- and statutory regu lation , w ith  pubhc 
au tho ritie s and in d u s try  co lle c tive ly  adm in iste ring  a so lu tio n  to an 
id en tifie d  issue ' (O fcom  2009b; 10). W h ile  th is approach is  an adequate 
one, it  is  also som ew hat s im p listic , and can be contrasted w ith  the m u ltip le  
leve ls o f the 'B eau fo rt scale', o r the ve ry  detailed specifica tion  fo r Internet 
co-regu la tion  rm der the Broadcasting Services A c t in  A u stra lia . These 
p ro v is io n s set out a range o f p rov is ion s regard ing  codes o f conduct, the 
respective ro les o f the State and others, and certain aspects o f the substantive 
ru le s on content. It is  notable, though, that the m ethod of im p lem enting 
the A V M S D  in  the U n ited  K ingdom  starts from  the pos ition  o f considering 
co -regu lation  as the ab initio so lu tion , and some o f the issues be low  flow  
from  th is approach. The ris k  o f the early  m ove to co-regu lation is  that the 
regu la to ry  body  is  faced w ith  a num ber o f s ign ifican t challenges w ithou t 
necessarily  en joying the leg itim acy or enforcem ent pow ers to shape an 
em erging area, and m ust meet po ten tia lly  con trad icto ry  expectations. 
Perhaps the key too ls fo r the co-regu lator are the crite ria  that O fcom  m ust 
use in  respect o f designation  under section 368B(9) o f the Com m unications 
A c t 2003 (inserted b y  SI 2979/2009): that the body is  a f it  and p roper body, 
has consented to designation, has access to adequate fin an cia l resources, 
is  su ffic ien tly  independent o f service providers, and w ill have access to a 
set o f p rin c ip le s (transparency, accoim tabiH ty, p ropo rtion a lity , consistency 
and 'targeted o n ly  at cases in  w h ich  action is  needed'). The p rin c ip le s 
re flect a new  approach o f setting out appropriate crite ria  in  a statute, as 
w e ll as an O fcom  statement that sets out its decision-m aking procedures 
w hen considering  the case fo r adopting se lf-regu lation or co-regu lation in  
appropriate cases (O fcom  2008).

2. Co-regulation through ATVOD
A TV O D  emerged during the Communications B ill debates in  2002, w ith  the 
industiy 's interest being obvious: 'if  it  is effective, V O D  w ill be free o f detailed 
statutory requirements for contenT (Tambini et al. 2008: 99). In the period
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between the Com m unications A ct and the recent changes, A TV O D  was 
described as having an extremely low  profile, but also being the subject of praise 
from  the European Comm ission (Woods 2008; 181-2). This early role for ATVO D  
was a broad one, includ ing commercial transactions and consumer benefits 
(Tambmi et al. 2008; 99); some o f these services do not fa ll w ith in  ATVO D 's 
new  co-regulatory role. Its founders were cable or Internet service providers 
such as N TL and Kingston (FiUdn 2005). O n the other hand, other services such 
as mobile services, not w ith in ATVO D 's role to date, may now find themselves 
subject to it. Therefore, it is not an obvious situation o f a self-regulatory system 
being co-opted or incorporated into the statutory system, but a more awkward 
transition between what we could call ATVO D  1.0 and ATVO D  2.0. The chair 
o f A TVO D  1.0 criticized statutory and co-regulation as 'costly to tax payer and 
industry, bureaucratic, inflexible, slow  moving, anachronistic, reactive, not 
pro-active' (Ffikin 2005). ATVO D  2.0 itself recognizes the change, for example 
through a press release announcing its new Chair and appointments to 'the 
new A T V O D ' (Association for Television on Demand 2010a). The current Board 
includes four 'industry members' who (at the time of appointment) worked for 
BT, Five, Sky and V irg in  Media, as w ell as five others, includ ing the CEO  o f the 
Advertising Association and a former 'Channel 4 ' news editor.

A T V O D 's system of regulation is now  based on notification, as an tic i
pated by the 2009 M in isteria l Statement and required under the amended 
Com m unications Act. It wiU now  deal w ith  com plaints regarding these serv
ices, although as the system is on ly fuUy in  place as of 20 September 2010, no 
com plaints have been dealt w ith at the time of the com pletion of th is article. 
Enforcement o f complaints can include the publication of a statement, ceasing 
the provision o f a programme or reference to Ofcom  for financial sanctions. 
For those services already in  operation when the co-regulatory system came 
into force (18 M arch 2010), they were required to notify A TVO D  o f their serv
ice by the end of A p ril. For new services, the requirem ent is to notify ATVO D  
in  advance of the provision of the service (ten w orking days). If A TV O D  is 
aware of a non-notified service, it can request inform ation and, if  the serv
ice is subject to the notification procedure (i.e. is an on-dem and service for 
the purposes of the 2003 Act), can take in itia l action or refer the matter to 
Ofcom . Sanctions include financial penalties but u ltim ately the provision of 
a non-notified on-demand service is a crim inal offence. So considering serv
ice providers such as PictureBox (a film -on-dem and service available through 
cable, D SL  and d ig ita l terrestrial television). Teachers TV  (programmes about 
education available on a website) and 4oD ('Channel 4"s catch-up and archive 
V O D  service on its website and YouTube, as w e ll as other platforms), a ll o f 
w hich have notified their services in  the first round of notification, they w ill 
have filed  a notification on a prescribed form  and paid the appropriate fee. 
It appears as if  regulation w ill be of services such as 4oD rather than service 
providers like  V irg in  M edia's on-demand offering as a whole, w h ich includes 
4oD and various other services. A lthough branding is argued to be im por
tant in  the development o f V O D  business m odels (Ross 2009; 220), features 
such as designing a catalogue, providing a P IN  facility, suppl)4ng age-related 
warnings or displaying a logo are un like ly  to mean that the party engaged 
in  such activities controls the content for the purposes of the new  regulatory 
system (Ofcom  2009b; 32). O f course, if  V irg in  itse lf provides a V O D  service -  
by aggregating content and m aking it available -  it may be required to notify 
in  respect o f th is services. Nonetheless, the interests of large service providers 
and sm all V O D  content providers may not be the same.
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D. ISSUES RELATING TO IMPLEMENTATION
A lth ou gh  it  m ay seem that the s itua tion  is  becom ing re la tiv e ly  stable^ the 
deta ils o f regu la tion  as focm d in  O f com  and A T V O D  docm nents m ay lead 
to fu rther com plications. A lth ou g h  the h igh -le ve l question o f the scope o f 
the A V M S D  w as a m ajor one d u rin g  its  debate, w ith  some h igh -p ro file  
exclusions set out in  its  re c ita ls (such as user-generated content), and the 
changes to U K  leg is la tion  fo llo w  th is qu ite c lose ly, the U n ited  K ingdom  
and other states stiU  have som e w o rk  to do in  p ro v id in g  a m ore p red ict
able and im derstandable system  fo r de fin in g  the lim its  o f the on-dem and 
aud io -v isua l m edia service category. The cu rren t debate in  the U n ited  
K ingdom  is  best srunm arized b y  a com m ent in  Media Week that the system  
fo r regu la tion  on-dem and services in  the U n ited  K ingdom  has the poten
tia l to affect the m edia in dustrie s 'from  rad io  to p rin t, to pu re-p lay  Internet 
com panies' (A lp s 2009b).

Some concerns have been expressed regarding audio-visual m aterial made 
available on the Internet in  conjrm ction w ith  the website o f a p rin t publication 
(i.e. video on the website o f a newspaper or magazine). The Press Com plaints 
Com m ission has already made a move in to  th is fie ld  (Press Com plaints 
Com m ission 2007), and is  listed  as type E in  the classification set out above. 
The Press Com plaints Com m ission (PCC) is  the self-regulatory institu tion that 
adjudicates on com plaints about m aterial in  the publications that subscribe 
to the scheme. Its regulatory approach is  different to that o f O fcom  and of 
other self-regulatory bodies. The P C C  Code is  w e ll know n but the system 
has been criticized as lacking by some, m ost recently the M ed ia Standards 
Tm st (2009) and (to a lesser extent) the House of Com m ons Select Comm ittee 
on Culture, M ed ia and Sport. The form er has expressed particu lar concerns 
about the differences between the P C C  and the self-regulatory system of the 
Advertising Standards A u tho rity  (ASA) for non-broadcast advertising, arguing 
that on alm ost every point, the A S A  system is closer to the criteria for good 
regulation set out by the N ationa l Consum er Council. A lthough the s}^tem is 
one of self-regulation, w ith  no statutory sanctions, it is indeed possible that 
the P C C  is subject to jud ic ia l review  and the Hum an Rights A c t (e.g. P inker 
1999: 53), and it is  ind irectly  recognized in  statute through section 12 of the 
Hum an R ights A c t (as a relevant 'privacy code').

A  certain d istinction between Ofcom  and the P C C  is  already apparent. The 
chair o f the latter has criticized (Luft 2009) the proposed (but now  unlikely) 
role o f the form er in  respect o f independently funded news consortia (a scheme 
set out in  the first version o f but removed in  late debate from  w hat is  now  the 
D ig ita l Econom y Act). The particu lar concern in  that case is  about im partia l
ity  rules for audio-visual content -  although th is w ill not be an issue w ith  the 
sim ple im plem entation of the AV M SD , as im partia lity is not an aspect o f the 
regulation of on-dem and services. Nonetheless, the potential for Ofcom  regu
lation o f audio-visual content on 'newspaper websites' is  stiH a very realistic 
one, as Ofcom  does appear to recognize (2009b; 31). O n balance, it is  d iffi
cu lt to avoid th is conclusion, as even the A V M SD  exclusion is for 'electronic 
versions o f newspapers' (recital 21 of the D irective), w hich is  not enough to 
displace the notion that TV-fike on-dem and services must be regulated w ith 
out reference to the ownership o f the service or the other services provided 
by it. This does not mean that aU audio-visual m aterial found on a newspaper 
website w ill be subject to type B regulation, nor does it preclude type E regula
tion  in  general, but it does mean that some services may be w ith in  the scope
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o f ATVO D , particu larly as such services become more am bitious. E  excluded 
in  fuU, non-newspaper-affUiated services w ou ld certain ly raise serious objec
tions and have the abibty to challenge the interpretation of the D irective.

A  further question is that of content delivered through mobile phone networks. 
It was certainly the case in  early statements regarding V O D  self-regulation that 
there were two major players, ATVO D  and the Independent M obile Qassification 
Board OMCB). The IM CB came into existence as a response to the availability 
o f rich audio-visual content through mobile networks after 2003, driven by U K  
mobile network operators (Marsden 2008; 149-150). In fact, it may have been 
possible to designate both ATVO D  and the IMCB. A  version of this approach 
is now  in  place rmder the Video Recordings Act, w ith the amendments made 
by the D ig ita l Economy Act facilitating two designated authorities, one for video 
(BBFC, type C l)  and one for video games (the Video Standards Coim cil, type 
D). However, in  the absence of this approach, those in  the mobile industry have 
criticized both the designation of ATVO D  (preferring to deal directly w ith Ofcom) 
and the scope of the regulatory system.

The issue here, again, is that of TV -like  services. M ob ile  platform s are 
particu larly suitable for what has been called 'snack TV ' -  short reports w ith 
a focus on news, sports and sim ilar content (Lotz 2007: 67). This content 
w ill not necessarily be accessed through the open Internet, but through the 
'waUed garden' that a m obile provider m ay offer as a service to its customers. 
This was a particular issue in  the early days o f 3G  m obile and is s till a part of 
the m obile environment. O ther services m ay be available on the Internet but 
custom ized for the m obile user. So are these services TV -like? Some reassur
ance may be offered by a new paragraph in  the Scope Guidance that states 
that in  a situation where 'video content forms part o f a w ider content offering, 
w hich also features a range of non-video content', th is should not be regu
lated as an on-dem and service.

The final issue is that of fees, a particular concern of sm all and local V O D  
operators. The 'U n ited for Local Television' campaign, made up of proponents 
and operators of local television, argued that the proposed notification fee of 
£2500 was a 'poU tax' and a subsidy for large operators, and called for an exemp
tion for sm all-scale providers (United for Loca l Television 2010). However, 
O fcom  and A TVO D  decided to continue w ith  a 'fla t rate' approach, indeed 
increasing the amount from  £2500 to £2900, on the grormds that fewer services 
would be required to notify ATVO D  than in itia lly  expected (Ofcom  2010b). In 
conjunction w ith th is annormcement, the two organizations also invited sm all- 
scale providers to present inform ation regarding their circumstances in  w rit
ing. The key issue here is that there are m any providers that may not object to 
com plying w ith the very basic standards required by the AVM SD , but w ould 
be reluctant to pay the ATVO D  fee. Therefore, the level of acceptance of the 
AV M SD  is not on ly found in  the debates regarding its drafting alone, but also 
in  how  the regulatory system operates in  practice w ith in  a single jurisdiction.

E. REGULATORY CHALLENGES
W ith the warnings set out above in  m ind, we now  turn to the broader chal
lenges w ith  regard to the regulation of on-dem and services, re lating to the 
D irective and its implementation. The purpose of doing so is to avoid a focus 
on 'techn ical' objections alone, and to consider the im pact of technological 
and business developments on the im plem entation of a fixed system o f regula
tion. The examples chosen are film , where the potential convergence between

S9

MODI 00052251



Daithi Mac Sithigh

For Distribution to CPs

sale, rental and broadcast business m odels is im portant, and a num ber of new 
technologies and services, nam ely the use o f the em erging technology of the 
d ig ita l personal video recorder by consumers and the development o f busi
ness m odels for VO D .

1 . Film: cinema to DVD to films-on-demand?
The tradition of film  regulation in  the Un ited K ingdom  is a very different one 
to that of broadcasting. A s noted above, it serves as a separate class (type 
C) in  the system of audio-visual media regulation in  the U n ited  K ingdom . 
The approach to cinem a saw the self-regulatory B ritish  Board of F ilm  Censors 
(as it was called) becom ing an in fluentia l body, sometimes engaged in  direct 
negotiation w ith film -m akers over problem atic scenes and, in  the m ost part, 
supported by local authorities engaged in  their statutory function of regulat
in g  cinemas through the C inem atographic Acts (now the L icensing A ct 2003). 
Despite the origins o f th is function in  the regulation of the physical prem ises 
o f the cinema, it is s till the legislative route by w hich cinem a is regulated. 
Video, on the other hand, is the subject o f a specific statutory regime, w ith 
the V ideo Recordings A ct setting out the princip les and m ajor definitions, and 
day-to-day classification taking place through the BBFC. U nder th is system, 
the vast m ajority o f video recordings must be classified prio r to public release; 
the legislative objectives are achieved through the BBFC's designation as the 
responsible authority and u ltim ate enforcement through the crim inal law. 
Th is is, in  comparative terms, a significant form  of prio r scrutiny, and few 
EU  states have such a system. It may be seen as an example o f co-regulation 
(albeit lacking some features of the three clearly co-regulatory categories in  
Cave et a l's terms), where the BBFC (w ith its industry origins) is independent 
o f the State but closely connected to it through the prim ary legislation and 
the subsequent designation. The BBFC is subject to jud icia l review  and the 

' ITuman R ights A ct, w ith  an appeals procedure in  place for V R A  decisions, but 
is  on the other hand not subject to the Freedom of Inform ation A ct and most 
other legislation perta in ing to the public sector.

In th is context, film  distributed through non-physical means proves to 
be an interesting challenge. The legislative scheme of the V R A  is based on 
controUing sale and supply. It is not d issim ilar in  th is regard to the traditional 
approach to contro lling  obscene publications through cutting o ff supply, 
although it  is more complex in  providing for age ratings as w e ll as the ultim ate 
sanction of refusing classification and thus (effectively) banning it  so far as 
legitim ate channels are concerned. A lthough based on different assumptions, 
the regulation of cinema is based on the requirement that cinem a prem ises be 
licensed by the local authority, although serving too as a means to contro l the 
v iew ing of content, whether by underage viewers or, in  some circumstances, 
by  anyone. N either approach is  self-evidently appropriate for online d istri
bution, although it was some time before dow nloading fu ll-length  film s was 
a realistic option for Internet users. This is not to say that alternative forms 
o f film  distribution were not explored; pay-per-view  and near-VO D  systems 
often used film s as key seUing points o f the 'catalogue'. Now , though, clas
sification o f fihns is a major issue for V O D  itself. The response of the BBFC 
was to create the BBFConline service, w hich uses the same standards as are 
applied for its statutory functions and even the same logos and identification 
cards, governed by contract between the BBFC and the content provider or 
V O D  aggregator. Interestingly, the BBFC argues that classifications under the
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V R A  (for physical video works) carmot be used for d ig ita l w orks by non-m em 
bers of the BBFConline scheme (British Board of F ilm  C lassification 2010); an 
interesting approach that highlights the hybrid nature o f the BBFC as a private 
body w ith  public functions. A longside various studios, some aggregators (e.g. 
LoveFilm , BT Online) are also members o f the scheme.

D uring  the U K  Governm ent consultation on V O D , the BBFC d id put 
forward some detailed (but u ltim ately unsuccessful) arguments regarding its 
role. It requested a statutory role under the im plem entation of the A V M SD  
or by way o f amendment to the VRA , arguing in  particu lar that some services 
'create a reasonable consumer expectation of 'D V D  style ' regulation rather 
than "TV style' regulation' (British Board of F ilm  C lassification 2008). Indeed, 
there rem ains some am biguity about on-dem and film  services under the 
AVM SD , particu larly as to whether they are su ffic ien tly 'T V -lik e ' to attract 
regulation. W h ile  some engaged in  the film  V O D  business may see themselves 
as an alternative to video stores (whether for rental or purchase), there are of 
course a num ber o f TV  services (i.e. m ovie channels) that are based on noth
ing  but film s. A s film  rem ains a major part o f V O D  (particularly pure VO D  
rather than broadcaster catch-up), an exclusion w ou ld be a significant reduc
tion in  the rem it o f 'new ' ATVO D . Ofcom  exp lic itly  rejected the D VD -shop 
analogy (2009b: 30). In 2009, 'pure' form s of V O D  across the European U n ion  
saw 62% of the view ing tim e spent w atch ing cinem a film s, both new  and 
archive (Attentional 2009: 63). Those now  in  type B can of course continue to 
use BBFConline, but interesting questions m ay emerge as to any differences 
between types B and C. They w ill differ in  terms of p rio r scrutiny (none for the 
former, required for the latter), but perhaps also the restrictions on content, as 
there is no textual correlation as between the V R A  rules and the requirements 
of the A V M SD  for on-dem and services.

The move from  video to D VD , for example, had an im portant im pact on 
the sale of TV  series, w hich was a neglig ib le issue on V H S  but has become a 
very significant revenue stream in  the D V D  w orld  (Wasser 2008: 128). This 
has meant that TV  content has had to be classified, in  the U n ited K ingdom  
at least, in  order to be distributed in  D V D  format, although there is no legal 
difference between V H S  and D VD  from  a regulatory po in t o f view . In the 
other direction, producers such as D isney saw the ava ilab ility o f cable systems 
(pay-TV and on-demand) as a useful w ay to 'replace the weakest lin k  in  the 
distribution chain ' of the video rental store (Epstein 2005:103), and it is unclear 
whether on-dem and w ill now  have an im pact on the D V D  market itse lf (Ross 
2009: 223). The film  industry has for some time used an approach of release 
'w indow s', but the development of D VD s and now  of on-dem and services 
has had a measurable im pact on the length of these w indows and associated 
m arketing and pric ing strategies (e.g. K im  and Park 2008; Park 2006).

2. The personal video recorder
As w ith  film , reflections on new developments in  television or on the 'post
netw ork' age w ith in  the fie ld  o f te levision studies tend to bring together a 
number o f different services. Buonarmo's case study of Curb Your Enthusiasm, 
for example, refers to the development o f alternatives to traditional broadcast
ing being D VD , personal video recorders (PVRs) and on-dem and (2008: 61). 
A s argued above, these fa ll in to three distinctive legal categories: C l,  A  and B, 
respectively. A  broader defin ition is that o f Lotz, whose 'post-netw ork tech
nologies' are D VD , the Internet, V O D , PV R  and m obile (2007: 50).
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The PV R  is a particu larly interesting case. A lthough it can break the Imk 
between scheduling and view ing, w ith  some users ceasing to watch live TV  
other than as an excephon (Boddy 2004: 103), it is sh ll firm ly  w ith in  the A  
category in  terms of regulation. The device allows the user to record linear 
services for later consum ption in  a style that is de fin itive ly  non-linear. 
A lthough the m ain difference between the two experiences in  practical terms 
pertains to storage, the regulatory approach rmder the A V M S D  system creates 
further separation. In the Un ited K ingdom , it has been argued by a num ber of 
analysts that the prim ary forms of on-dem and view ing, from  the user perspec
tive, are in  fact the w atch ing of recorded content on a PV R  (Enders 2009) 
and catch-up of recently broadcast TV  programmes (Alps 2009a, 2009b). This 
content is regulated (in fact) as linear under the Broadcasting Code in  respect 
of the form er and (de facto) in  the same fashion in  respect o f the latter. A s the 
D irective refers to consumer expectations o f regulatory protection, th is po in t 
may prove to be a very significant one over time.

3. The VOD market
There has been some development in  the V O D  market, w ith  non-exclusive 
agreements between broadcasters or producers on one hand and th ird-party 
V O D  providers on the other (Suter and EmseU 2009). However, broadcasters 
continue to place emphasis on catch-up V O D  w hile service providers focus on 
aggregation. The next m ajor development is expected to be YouV iew  (formerly 
Project Canvas), an in itiative from  a group of partners includ ing the BBC, BT, 
'TTV' and TalkTalk. This project w ill facilitate V O D  through Internet-connected 
set-top boxes and is designed, in  a m anner of speaking, to do for on-dem and 
services what the Freeview project d id for dig ita l linear television. A lthough the 
earlier Project Kangaroo (joint V O D  efforts from  the BBC, 'ITV ' and 'Charm el 
40 was prevented from  going ahead by the Com petition Com roission, Project 
Canvas has managed to secure the cooperation of a num ber o f different part
ners (although Sky and V irg in  continue to criticize it), and the O ffice of Fair 
Trading has armormced that it w ill not intervene at this stage. M eanw hile, the 
BBC iP layer continues to be a successful service and the various forms of V O D  
in  the Untied K ingdom  continue to develop. However, it is not appropriate to 
say that on-dem and audio-visual m edia is the only game in  town. Even w ith in  
V O D , the 'on line ' and 'T V ' markets still operate in  different fashions (Tambini 
et al. 2008; 37), w ith  d iffering corrfigurations o f power and control. Regulation 
of V O D  therefore does not happen in  place of the 'o ld ', but alongside it.

F. CONCLUSION
The d ifficu lt b irth  of V O D  regulation in  the United K ingdom  is an im portant 
step in  the evolution of m edia regulation. O n the basis o f freedom of expres
sion concerns and other factors, media are particularly suitable for or suscep
tib le to 'alternative regulatory instrum ents' (Elevens 2006; 115) i.e: forms of 
regulation that are at least one step removed from po litica l or partisan control, 
and the United K ingdom  has seen a number of examples in  place over a long 
period (Murray and Scott 2002; 492). Now , the focus should be on whether 
the system of regulation for audio-visual media is appropriate and, where 
there are m ultip le systems in  place, how  this w ill affect the development of 
different services. M arsden has set out, in  the context o f the regulation of the 
m obile Internet, three tests for workable co-regulation (2010). These tests are 
genuine dialogue (including meaningful consultation w ith  non-govem m ental
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organizations and the public), a dear understanding of the system, and dear 
lines o f accountability and m onitoring. W h ile  the last o f these, a persistent 
issue in  re lation to emerging forms of regulation, is somewhat catered for 
by various mechanisms included in  the amended Com m unications A ct and 
O fcom 's subsequent agreements w ith  ATVO D , the first two may s till be said 
to be lacking, and the re-emergence of fa irly  fundam ental concerns at the stage 
o f the agreement o f the fee structure for ATVO D  is o f particu lar concern.

It w ill not be im til notifications and the first disputes are complete that 
we can say w ith  anything approaching certainty that the scope of the regu
latory system is the subject of an appropriate shared rmderstanding. Shortly 
before th is article went to press, A TVO D  published its first directory of no ti
fied services, w hich demands a more thorough study, but it  does appear that 
a w ide range of service providers (including in ternational operators) have 
notified  their services to the new  regulator. M any parties have pointed out 
the rem arkably short consultation periods adopted by O fcom  in  respect of 
the various stages of the development o f the A TVO D  system, although the 
long delay between the agreed D irective and the in troduction of appropriate 
secondary leg islation (by no means confined to the U n ited  Kingdom ) was a 
factor here. In this context, the scrutiny o f the im plem entation of the A VM SD  
in  the U n ited  K ingdom  and the recent, current and predicted challenges for 
the new  A TV O D  can in form  the review  of specific forms of co-regulation. 
M ore im portantly, the com plexity of audio-visual m edia regulation in  the 
U n ited K ingdom  and elsewhere needs to be highlighted, particu larly as possi
ble 'gaps' can appear as new  services and platform s emerge.
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